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MONEY SUIT NO. 98/2010

1. M/s Agarwalla Medicine House,
2. Shri Gauri Shankar Agarwalla .....Plaintiffs.

-Vs-
1. State of Assam,
2. The Director,

Health Services (M), Assam, 
Guwahati-6,

3. The Joint Director,
Health Services (M), Assam, 
Guwahati-6. ....Defendants.

This suit coming on for final hearing on 28/4/12 in the presence of :-

Mr. S.C. Kayal,  Advocate for the plaintiffs, 

-And-

Mr. A.C. Dutta,  Advocate for the defendants.

And having stood for consideration to this day, the Court delivered the 

following judgment :-

J U D G M E N T

This is a suit for realisation of an amount of Rs. 56,87,960/-.



Plaintiffs' case, in brief, is that the plaintiff No. 1 is a proprietorship firm 

owned by plaintiff  No.  2.  In  the year  2006,  the Govt.  of  Assam decided to 

procure anti  malaria  drugs  on urgent  basis  to  combat  the  desease  under  the 

National  Vector  Borne  Disease  Control  Programme  and  accordingly,  the 

defendant No. 3 issued the following orders to the plaintiffs :-

1. VII-2/Pur/Anti/06-07/2578 dt. 20/04/06,

2.  VII-2/Pur/Anti/06-07/3639 dt. 04/05/06,

3. VII-2/Pur/Anti/06-07/5069 dt. 19/05/06. 

The plaintiffs supplied the said medicines to the defendants and submitted 3 

(three)  bills  dated  20/5/06,  1/6/06  and  16/6/06  for  a  total  amount  of  Rs. 

33,92,000/- for payment. The defendants admitted the bills but no payment has 

been made to the plaintiffs. Thereafter the defendant No. 2 vide his letter dated 

15/5/08 sent the list of outstanding bills of the plaintiffs, but the said bills are 

not paid due to paucity of fund. The plaintiffs supplied the ordered medicines by 

borrowing money from the market at high rate of interest,  as such, plaintiffs 

have suffered heavy loss due to non-payment of the outstanding dues for a long 

period.  The  plaintiffs  approached  the  defendants  on  several  times  but  the 

defendants failed to make the payment to the plaintiffs. Finding no alternative, 

the plaintiffs issued pleader's notice dated 18/5/09 to the defendants U/s 80 of 

the CPC , but even after receipt of the said notice, the defendants failed to make 

payment to the plaintiffs. Hence, the plaintiffs filed the suit for realisation of Rs. 

56,87,960/- with interest @ 18% per annum from the date of filing of the suit till 

realisation with cost of the suit. 

The  defendants  contested  the  suit  by  filing  written  statement.  The 

defendants' case is that the suit is not maintainable in its present form, that the 

suit is highly misconceived, that the suit is barred under Specific Relief Act, that 

the suit is time barred, that there is no cause of action for the suit, that the suit is 

bad  for  non-joinder  of  parties,  that  the  suit  is  not  maintainable  against  the 

defendants for want of notice U/s 80 CPC, that the plaintiff is not entitled for 



any interest, etc. The further case of the defendants is that the defendants have 

taken several steps to clear up the alleged outstanding bills of the plaintiff. The 

matter has been taken up with the higher authorities but the response in this 

respect are yet to be received by the defendants. The defendants are trying to 

clear  up  the  outstanding  bills  not  only  of  the  plaintiff  but  also  the  other 

suppliers.  Regarding  payment  of  interest,  the  defendants  stated  that  the 

defendants are overburdened for payment of outstanding bills and as such, it is 

not  possible  for  them  to  pay  interest.  They  further  stated  that  there  is  no 

condition  for  payment  of  interest.  With  the  above pleadings,  the  defendants 

prayed to dismiss the suit with cost. 

         After going through the pleadings of the parties, following issues were 

framed :-

1. Whether the present suit is maintainable in law, as well as in facts  ?

2. Whether the suit is barred by law of limitation ?

3. Whether  the  plaintiff  is  entitled  to  a  decree  for  an  amount  of  Rs. 

14,31,000/- towards interest ?

4. Whether the plaintiff  is entitled to a decree or any other relief, as prayed 

for ?

 Plaintiff side adduced evidence of 2(two) witnesses. They were cross-

examined by defendants.  Defendant side also adduced evidence of DW 1 

who was cross-examined by the plaintiff side. 

 During  pendency  of  the  suit,  defendants  have  paid  the  principal 

amount of Rs. 33,92,000/- on 4/6/11 and as such, issue framed earlier was 

modified and only one issue was framed as follows :-

 Whether the plaintiff is entitled to a decree for interest @ 15% per 

annum on the principal amount of Rs. 33,92,000/- ?



 I have heard the Ld. Counsel for both sides. 

 Ld. Counsel for the plaintiff relying upon the following judgments i.e. 

(1) 2010 (4) GLT 378, (2) (2009) 12 SCC 324, (3) AIR 2001 SC 3095, (4) 

(1992) 1 SCC 508 and (5) (1994) 5 SCC 213 and also pointing out Section 3 

of the Interest Act, 1978 and Section 34 of the CPC has urged that in absence 

of any agreement regarding the interest, Court has power to award interest as 

per Section 34 of CPC and Section 3 of the Interest Act.

 Controverting the submissions made by Ld. Counsel for the plaintiff, 

his counterpart, Ld. Counsel for the defendants relying upon the decision of 

AIR 1989 GAUHATI 42 has argued that where there is no agreement about 

the interest, interest cannot be awarded. 

 After going through the whole record and hearing both sides, the only 

issue to be determined by this Court is whether plaintiff is entitled for interest 

on principal  amount  of  Rs.  33,92,000/-.  Admittedly  principal  amount  has 

been paid. Now to determine whether plaintiff is entitled to any interest or 

not,  it  is necessary to look into the provisions of Section 34 of CPC and 

Section  3  of  Interest  Act.  For  ready  reference,  what  has  been  stated  in 

Section 3 is quoted below :-

 “(3) Nothing in this section,-

 (a) shall apply in relation to -

 (i)  any debt or damages upon which interest is  payable as of 

right, by virtue of any agreement; or 

 (ii)  any  debt  or  damages  upon  which  payment  of  interest  is 

barred, by virtue of an express agreement;

 (b) shall affect-

 (i)  the compensation recoverable for the dishonour of a bill of 



exchange,  promissory  note  or  cheque,  as  defined  in  the  Negotiable 

Instruments Act, 1881 (26 of 1881); or

 (ii) the provisions of rule 2 of Order II of the First Schedule to 

the Code of Civil Procedure, 1908 (5 of 1908);

 (c) shall empower the court to award interest upon interest.”

 Section 34 of the Code of Civil Procedure provides as follows :-

 “34. (1) Where and in so far as a decree is for the payment of money, 

the Court may, in the decree, order interest at such rate as the Court deems 

reasonable to be paid on the principal sum adjudged, from the date of the suit 

to  the  date  of  the  decree,  in  addition  to  any  interest  adjudged  on  such 

principal sum for any period prior to the institution of the suit, with further 

interest at such rate not exceeding six per cent per annum as the Court deems 

reasonable on such principal sum, from the date of the decree to the date of 

payment, or to such earlier date as the Court thinks fit.

 Provided that where the liability in relation to the sum so adjusted had 

arisen out of a commercial transaction, the rate of such further interest may 

exceed six per cent per annum, but shall not exceed the contractual rate of 

interest or where there is no contractual rate, the rate at which moneys are 

lent  or  advanced  by  nationalised  banks  in  relation  to  commercial 

transactions.”

 In Thazhathe Purayil Sarabi and ors -Vs- Union of India (UOI) and 

Anr. MANU/SC/1983/2009, the Hon'ble Supreme Court held as follows :-

 “Courts and Tribunals are entitled to award interest in their discretion 

under Section 3 of Interest Act and Section 34 of CPC.



 “Payment of interest is basically compensation for being denied use of 

money during period same could have been made available to claimant.”

 Payment of interest is a matter of discretion of the Court except in 

cases where a statutory rate of interest is prescribed. Even in cases where no 

interest  is  provided for  under  the  statute,  the  Court  having regard  to  the 

provisions of the Interest Act, 1978 and Section 34 of CPC is entitled to grant 

interest in its discretion. 

 When any amount is due to the creditor and the same is not paid by the 

debtor over a certain period, the creditor is deprived of use of said amount 

for the period during which the amount remained unpaid for .............he is 

entitled to be compensated by way of payment of interest. 

 In cases where the statute does not make any specific provision for 

payment of interest on any awarded sum, the power of the Court to grant 

interest can also be referred to from the provisions of the Interest Act, 1978 

and CPC. Section 3 of the Interest Act, 1978 which confers power on the 

Court to allow interest.”

 In para 17 of the said judgment, Court held as follows :-

 “The Courts are consistent in their view that normally when a money 

decree is passed, it is most essential that interest be granted for period during 

which the money was due, but could not be utilised by the person whose 

favour an order of recovery of money was passed. As has been frequently 

explained by that  Court  and various High Courts,  interest  is  essentially  a 

compensation payable on account of denial of the right to utilize the money 

due, which has been, in fact utilized by the person withholding the same. 

Accordingly payment of interest follows as a matter of course when a money 



decree is passed.”

 In 2010 (4) GLT 378 in a double bench decision, our own Hon'ble 

High Court in para 19 and 20 held as follows :-

 “19. There is no dispute regarding absence of any contract, between 

the parties with regard to payment of interest. The supply of goods by the 

plaintiff was made in course of his business. Therefore, in the commercial 

parlance,  unless there is anything to contrary,  prices of goods supplied is 

required to be paid without unreasonable delay. The claim of payment arises 

immediately  after  the  date  of  supply.  Admittedly,  the  plaintiff  made  the 

supply  in  the  month  of  April,  2002  and  May,  2002.  In  spite  of  making 

demand  the  defendant-respondent  refused  to  make  the  payment  on  the 

ground that the contract was obtained by playing fraud and thus, the plaintiff 

has been compelled to institute the money suit for realisation of the amount 

due  withholding  of  payment  from April,  2002  and  May,  2002,  certainly 

caused financial  loss and injury to the plaintiff.  Therefore, the transaction 

being commercial one, the plaintiff is entitled to be compensated for the loss 

incurred by him due to withholding of payment and the compensation may 

be granted by way of interest.

20. Considering the entire facts and circumstances and the nature of loss 

suffered by plaintiff, we unhesitatingly hold that the plaintiff is entitled to get 

interest  at  the  commercial  rate  as  claimed  by  bank.  Considering  the 

fluctuation of rate of interest, claimed by bank in commercial transaction, we 

hold that the plaintiff shall get interest @ 12% on the principal amount.”

 In (2009) 12 SCC 324 while discussing on the point of interest, Court 

held that :-



 “Section 34 of CPC would be applicable in the absence of statutory 

provision, agreement or mercantile usage.

 Award interest  by way of damages is not  permissible except where 

money  has  been  wrongfully  withheld  and  there  are  equitable  grounds, 

therefrom, for which a written demand is mandatory.”        

 In clariant International Ltd. Vs. SEBI (2004) 8 SCC 524, it was held 

by the Hon'ble Supreme Court that the interest can be awarded in terms of an 

agreement or statutory provisions and it can also be awarded by reason of 

usage or trade having the force of law or on equitable consideration but the 

same cannot be awarded by way of damage except in case where money due 

is wrongfully withheld and there are equitable grounds for which a written 

demand is mandatory.

 It  is  further  held  that  in  absence  of  any  agreement  or  statutory 

provision, interest payable can be only at the market rate and such interest is 

payable upon establishment of totality of circumstances justifying exercise of 

such equitable jurisdiction.

 

 After scrutiny of Section 34 of CPC and Section 3 of the Interest Act, 

1978, and judgments, as discussed above, the settled principle of law is that 

where there is no agreement as regards interest, Court has to resort aforesaid 

two provisions of law and that has been clarified in a catena of judgments 

passed by Hon'ble High Court and Supreme Court, as discussed above. The 

decision relied upon by the defendants is not applicable in this case as in the 

said case, notice was not given demanding interest. But in the instant case, 

notice was issued demanding interest and as such, the decision relied upon 

by the defendants is not acceptable.



 From the above facts and circumstances and relevant provision of law 

and also decision of Hon'ble High Court and Supreme Court, I am of the 

view that in the instant case, plaintiff is entitled for interest. 

 Now as regards the rate of interest, it is the discretion of the Court and 

Court while determining the rate of interest has to consider both inflation rate 

and bank rate/market rate, reasonable rate of pendentelite interest and in view 

of the above principles of  law,  I  am of the view that  plaintiff  is  entitled 

interest @ 9% per annum on principal amount of Rs. 33,92,000/- from the 

date of bills till realisation. 

O R D E R

In the result, the suit is partly decreed on contest with cost for recovery of 

interest @ 9% (nine percent) per annum on principal amount of Rs. 33,92,000/- 

(Rupees thirty three lakhs ninety two thousand only) from the date of bills till 

realisation against all the defendants jointly and severally.

Prepare the decree accordingly.

Given under my hand and seal of this Court on this the 18th day of May, 

2012.

Civil Judge No. 3,
Kamrup, Guwahati. 

Dictated and corrected by me 

Civil Judge No. 3,
Kamrup, Guwahati.


