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TITLE SUIT NO: 177 OF 2009
PLAINTIFFS: SHRI PINTU DAS & ORS Vs
DEFENDANTS: SMTI ARCHANA OZHA DAS & ORS

Form no. (J) 2

Heading of judgment in original suit/ case

In the original court of the Munsiff No.1, Kamrup

Present: Yusuf Azaz

TUESDAY, the 14TH day of FEBRUARY,2012

TITLE SUIT NO.177/ 2009

1. SHRI PINTU DAS & ORS
                                                                                               Plaintiff v/s
                                                                                               Petitioner/s 
                                                   versus

1. SMTI ARCHANA OZHA DAS & ORS
                                                                                              Defendant/s
                                                                                              Opposite 
party/s

This suit/ case coming on for final hearing on 9/1/2012 in the presence 
of –

SHRI H.K DEKA, Advocate for the plaintiff; and

SHRI A. SATTAR, Z. MUKIT for the defendant,

and having stood for consideration to this day, the court delivered the 
following judgment-
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JUDGMENT

1. The  plaintiffs  have  instituted  this  suit  against  the  defendants  for 
permanent  injunction restraining the defendant  nos.  2  and 3 from 
disbursing  the  death  benefits  of  Lt.  Chiranjit  Das  in  favour  of 
defendant no.1 till disposal of the Probate case no.582/2008 pending 
before the court of Addl District & Sessions Judge, Kamrup.

2. The brief facts leading to the institution of this suit as is revealed 
from the plaint is that:

3. The plaintiffs are the brothers and sisters of Lt. Chiranjit Das. The 
defendant no.1, Smti Archana Ozha Das is the wife of Lt. Chiranjit 
Das.  The defendant no.2 is the State of Assam and the defendant 
no.3, The Director, Inland Water Transport who are the employer of 
the said Lt. Chiranjit Das. 

4. The plaintiffs have stated that Lt. Chiranjit Das was an employee of 
the defendant nos.2 and 3 and during the period of his service he 
died on 16/8/2008.

5. The plaintiffs have pleaded that the aforesaid Lt. Chiranjit Das had 
discordant relationship with his wife, the defendant no.2 as such he 
even filed a petition for divorce, but before any decision could come 
in the aforesaid case, the said Chiranjit Das died. The plaintiffs have 
pleaded that the Chiranjit Das had executed a “will” by which he 
bequeathed all his movable and immovable properties in favour of 
the plaintiffs, as he did not maintain a healthy relationship with the 
defendant no.2. 

6. The plaintiffs have pleaded that after the death of Chiranjit Das, the 
defendant  no.1 had received his  death benefit  in  the GIS scheme 
amounting  to  Rs.1,20,000/-  from  the  defendant  no.2  and  3.  The 
plaintiffs  have  pleaded  that  the  defendant  no.1  is  not  entitled  to 
receive the aforesaid benefit  as all  the properties of Chiranjit  Das 
was bequeathed in their favour. 

7. The plaintiffs  have pleaded that  in the meantime they applied for 
grant of probate of the aforesaid last “will” of Chiranjit Das before 
the court of the Hon,ble Addl. District & Sessions Judge, Kamrup 
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and the defendant no.1 is contesting the said probate proceeding. The 
plaintiffs have stated that the said probate proceeding is pending for 
disposal,  but  in  the  meantime  it  has  come  to  the  notice  of  the 
plaintiffs  that  the defendant  no.1 is  planning to  receive  the other 
death benefits of Chiranjit Das and the defendant nos.2 and 3 are in 
favour  of  granting  the  same  to  the  defendant  no.1;  hence  the 
plaintiffs  have  instituted  this  suit  against  the  defendants  for 
permanent  injunction restraining the defendants  nos.2 and 3 from 
disbursing  the  death  benefits  in  favour  of  the  defendant  no.1  till 
disposal of the probate proceeding.

8. The  defendants  appeared  and  contested  the  suit  by  filing  written 
statement. The defendant no.1 filed her written statement and denied 
the pleading of the plaintiffs.  The defendant no.1 pleaded that the 
Chiranjit Das did not execute the said “will” and that the said “will” 
was obtained the playing fraud. The defendant no.1 further pleaded 
that the relationship between her and Chiranjit Das was strained, but 
it was not very bad. The defendant no.1 admitted that they stayed 
separately with the hope that time would heal their relationship, but 
Chiranjit Das died in the meantime.

9. The defendant no.2 and 3 pleaded that they would abide by any order 
of the court.

10.Upon the pleadings of the parties my learned predecessor in office 
framed the following issues in this suit-

(1) Whether the suit filed by the plaintiffs is vague in nature on 
which no relief (s) as prayed for can be granted?

(2) Whether the subject matter of the suit can fall for adjudication 
before civil court of ordinary original jurisdiction?

(3) Whether the will dated 17/2/2006 is fraudulent?

(4) Whether  the  relationship  between  Chiranjit  Das  and  the 
defendant no.1 was estranged one?

(5) Whether the plaintiff is entitled to the relief (s) prayed for?

11.The  plaintiffs  adduced  evidence  in  support  of  their  case,  but  the 
defendants did not adduce any evidence.
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12.I have heard the learned counsels for both the parties. The learned 
counsel  for  the  defendant  has  contended  that  the  suit  is  not 
maintainable  because  the  relief  of  this  nature  cannot  be  granted, 
because  the  relief  is  in  the  nature  of  temporary  and  permanent 
injunction,  even though the relief  is  worded in  a  language which 
would suggest that it is for permanent injunction.

13.The learned counsel for the plaintiffs have contended that the suit is 
maintainable because they could not have sought for any injunction 
in the probate proceeding as the defendant nos.2 and 3 were not the 
parties to the aforesaid probate proceeding. The learned counsel for 
the defendants have further contended that the relief sought for is not 
temporary but permanent in nature and the said relief can only be 
granted by the civil courts.

DISCUSSION,  DECISION  AND  REASONS  FOR  THE 
DECISION:

14.Now let  us discuss  the materials  on record and try to arrive at  a 
definite finding as regards the issues in this suit.

ISSUE NO.1 & 2: Whether the suit filed by the plaintiffs is vague  
in nature on which no relief (s) as prayed for can be granted?//  
Whether the subject  matter  of  the suit  can fall  for adjudication  
before civil court of ordinary original jurisdiction?

15.Both the issues are taken together for discussion, because both the 
issues are intricately connected with each other.

16.The pleading of the plaintiffs is narrated above and it is seen that the 
plaintiffs have sought for restraining the defendant nos.2 and 3 from 
disbursing the death benefits in favour of defendant no.1 and nothing 
else. The plaintiffs have prayed for restraining the defendant nos.2 
and 3 from disbursing the death benefits  of  Chiranjit  Das till  the 
disposal of the probate proceeding.

17.It is seen from the above that the nature of the injunction sought for 
in this case is not in the nature of perpetual injunction, but is in the 
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nature of temporary injunction. The plaintiff has worded his relief as 
“permanent  injunction”  but  in  fact  the  nature  of  the  relief  is  not 
permanent  or  perpetual  but  temporary,  because  admittedly  the 
plaintiffs have sought to restrain the defendants till disposal of the 
probate  proceeding.  The  “perpetual  injunction”  or  “permanent 
injunction” as the name suggests is for an indefinite period and not 
limited in time; whereas the temporary injunction is granted for a 
specified time or upon the happening of a certain event in future, viz- 
the disposal of a pending suit.

18.The “injunction” whether temporary or perpetual is in the nature of 
preventive relief and is granted under the Specific Relief Act,1963. 
The section 37(1) of the Specific Relief Act,1963 provides that the 
temporary injunctions are such as are to continue until a specified 
time or until further order of the court, and they may be granted at 
any  stage  of  a  suit  and  are  regulated  by  the  Code  of  Civil 
Procedure,1908. 

19.The  perusal  of  the  section  37(1)  of  the  Specific  Relief  Act,1963 
shows that the section 37(1) can be broadly divided into three parts. 
The first part deals with the period of time for which the temporary 
injunction can be granted;  the second part deals with the stage at 
which the same may be granted; and the third part deals with the 
procedure  and  provisions  which  would  regulate  the  grant  of 
temporary injunction. The perusal of the section 37(1) of the Specific 
Relief Act,1963 would reveal that all these three parts are connected 
by  “and”  which  means  that  all  these  three  conditions  must  be 
satisfied.  The use of the word “and” joining all the three parts of 
section 37(1) suggests that all the three requisites must be satisfied 
before temporary injunction can be granted.

20.As already discussed above the nature of relief sought for by the 
plaintiffs in this case is of temporary injunction and not permanent 
injunction, because admittedly the plaintiffs have limited the force of 
the injunction order till  the disposal  of probate proceeding,  which 
means till a specified time limited by a certain event in the future 
which is bound to happen. 

21.In view of the above let us consider as to whether the three requisites 
of section 37(1) of the Specific Relief Act,1963 are satisfied.  The 
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second condition for  the grant  of  temporary injunction is that  the 
same may be granted at any stage of a pending suit.  This clearly 
suggests that the temporary injunction cannot be the final relief, but 
as the name suggests, it is to be granted for preventing something 
during  the  pendency  of  a  suit  for  a  limited  period;  whereas  the 
plaintiffs  in  this  case  are  clearly  seeking the relief  of  “temporary 
injunction” as final relief in this suit.

22.If  the  relief  sought  for  the  plaintiff  which  is  in  the  nature  of 
“temporary injunction” is granted, then the same would dispose of 
this suit and there would be nothing left to be determined.

23.The plaintiffs have in this suit not invited this court to determine any 
right, but merely to temporarily restrain the defendants till a limited 
period. The plaintiffs have not sought for any declaration regarding 
his right to receive the death benefits of the Chiranjit Das; as such it 
is seen that this suit is not instituted to determine any rights existing 
in  favour  of  the plaintiffs.  In  the light  of  the above fact  that  the 
plaintiffs  have  not  invited  upon this  court  to  determine  any right 
existing  in  their  favour,  this  court  is  not  competent  to  grant 
permanent  injunction also,  even if,  for  the sake of  argument  it  is 
considered that the relief sought for by the plaintiffs is permanent or 
perpetual in nature.

24.The section  37(2)  of  the  Specific  Relief  Act,1963 provides  as  to 
when  and how permanent  injunction  can be  granted.  The  section 
37(1)  of  the  Specific  Relief  Act,1963  provides  that  perpetual 
injunction can only be granted by a decree at the hearing and upon 
the merits of the suit. The section further provides that the decree 
may  be  granted  for  perpetually  restraining  the  defendant  from 
assertion of a right, or from the commission of an act, which would 
be contrary to the rights of the plaintiff. 

25.It  is  seen  from the  above  that  according  to  section  37(2)  of  the 
Specific Relief Act,1963 the perpetual injunction may be granted for 
restraining  the  defendants  from  assertion  of  a  right,  or  from 
commission of an act which would be contrary to the rights of the 
plaintiffs. In the instant case, as already stated above, the plaintiffs 
have not invited upon this court to determine any right existing in 
favour  of  the  plaintiffs;  hence  there  cannot  be  any  perpetual 
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injunction restraining the defendants, because prior to restraining the 
defendants,  this court has to come to a finding that the defendant 
cannot  assert  a  particular  right  against  the  plaintiffs  or  that  a 
particular right exists in favour of the plaintiff and the defendants are 
restrained from committing any act contrary to the said right of the 
plaintiff.

26.In view of the above discussions it is seen that this court cannot grant 
the relief sought for by the plaintiffs in this suit; hence the suit is 
held to be not maintainable.

27.The learned counsel for the plaintiffs have contended that the reliefs 
sought for in this case cannot be granted by the probate court as the 
defendant  nos.2  and  3  are  not  parties  to  the  probate  proceeding; 
hence this court could grant the relief.

28.The said contention of the plaintiffs is not sustainable because this 
court cannot grant a relief merely because some other court cannot 
grant the said relief. It is for the probate court to decide whether the 
relief sought for in this case could be granted by it or not and this 
court cannot comment on the same. 

29.This court can only determine as to whether it can grant the relief 
sought for in this court in the facts and circumstances of the case, 
and  it  has  already  been  held  above  that  the  law  regulating  the 
preventive relief of injunction does not permit this court to grant the 
reliefs sought; hence the contention of the plaintiffs does not deserve 
merit.

30.In view of the above discussions it is held that this court cannot grant 
the reliefs prayed for.

31.DECISION:   The reliefs sought cannot be granted by this court in the 
facts  and  circumstances  of  this  case;  hence  both  the  issues  are 
answered in the negative, in favour of the defendants.

ISSUE NO.3: Whether the will dated 17/2/2006 is fraudulent?

32.The  defendant  no.1  has  alleged  that  the  will  dated  17/2/2006  is 
fraudulently obtained.
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33.The defendant no.1 has not stated the manner in which the fraud was 
committed in obtaining the will.  The general  rules of pleading as 
provided under Order 6 rule 4 CPC clearly provides that when fraud 
is pleaded by a party he must plead the necessary particulars as to 
how the fraud is committed. In the instant case the defendant no.1 
has merely stated that the will was obtained by fraud, but has not 
stated as to how and who and when the fraud was committed.  In 
view of the above it  is  held that  the defendant  no.1 has failed to 
specifically plead the commission of fraud.

34.Even otherwise the defendant no.1 has not adduced any evidence to 
prove that fraud was committed; hence it is held that the defendant 
has failed to prove that the will was obtained fraudulently.

35.DECISION:   The defendant no.1 has failed to prove that the will was 
obtained fraudulently.

ISSUE NO.4: Whether the relationship between Chiranjit Das and  
the defendant no.1 was estranged one?

36.The plaintiffs have stated that the relationship between the Chiranjit 
Das and defendant no.1 was strained and they lived separately.

37.The defendant no.1 has admitted that the relationship was not cordial 
and that  they  lived  separately  with  the  hope that  the  relationship 
would return to normal. The above admission of the defendant no.1 
specifically proves that the relation between the defendant no.1 and 
Chiranjit Das was estranged.

38.DECISION:   The  relationship  between  the  defendant  no.1  and 
Chiranjit Das was estranged.

ISSUE  NO.5:  Whether  the  plaintiff  is  entitled  to  the  relief  (s)  
prayed for?

39.In view of the discussions made above and the decisions reached in 
the foregoing issues it is held that the plaintiff is not entitled to the 
reliefs as prayed for.
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ORDER

40.The  suit  of  the  plaintiffs  is  dismissed  on  contest  with  cost.  It  is 
however directed that the defendant nos.2 and 3 would not disburse 
any death benefit to the defendant no.1 for two months from the date 
of  this  judgment.  This  time  of  two  months  is  afforded  to  the 
plaintiffs so that they may get an opportunity to appeal or approach 
other competent authority, if they are aggrieved by this judgment and 
decree. The time is granted for meeting the ends of justice because if 
the defendant nos.2 and 3 disburse the amount then the entire suit 
would be frustrate. 

41.Prepare decree accordingly.

Given under my hand and the seal of this court on this the 14th day of 
February,2012 at Guwahati.

Yusuf Azaz, 
Munsiff No.1, Kamrup.
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