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2 Sri Chuman Kumar                           … Claimants

− VS –
1 Sri Arvind Kr Singh

(Owner of Vehicle No. AS-05/D-9882)
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(Driver of vehicle no. ML-05/D-9882)
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United India Insurance Co Ltd
(Insurer of vehicle no. AS-05/D-9882)

4 Mrs Hanshmukhi Gupta
(Owner of vehicle no. AS-18-7797)
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New India Assurance Co Ltd
(Insurer of vehicle no. AS-18/7797) ... Opp Parties

Advocate for the claimants : Dr Sandeep Singh
Advocate for the OP Nos. 1  2 : Mr V Sharma     
Advocate for the OP No. 3 : Ms Reshma Begum
Advocate for the OP No. 5 : Ms Anita Das

Date of hearing argument : 22.06.12
Date of judgment : 25.06.12

J U D G M E N T

This claim case has arisen out of the petition filed by the claimant, 

Smti Radhika Devi along with her child, praying for compensation for the 

death of her husband, Ajit Rai, in a motor vehicle accident which took place 

on  22.01.08,  involving  the  vehicle  Nos.  ML-05/D-9882 and AS-18/7797 

which were insured with the United India Insurance Co Ltd., and  New India 

Assurance Co Ltd., respectively. 
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The case of the claimant is that, on 22.01.08 while her husband was 

proceeding towards Guwahati from Jorabat side by driving the truck no. 

AS-18/7797, then suddenly, the truck bearing registration No.  ML-05/D-

9882, which was coming from opposite direction and was driven in a rash 

and negligent manner, knocked down the truck no. AS-18/7797, near 9th 

Mile  under  Basistha  Police  Station,  as  a  result  of  which  her  husband 

sustained grievous injury and succumbed on the same day.  The claimant 

has stated that the deceased was aged about 38 years and he was getting 

Rs 5000/- per month as salary as a driver of the truck.

Opposite parties no. 1 & 2, owner and driver respectively the truck 

bearing no. ML-05/D9882, contested the claim and contended inter-alia in 

their written statement that the accident occurred due to sole negligence of 

the driver of other truck bearing no. AS-18/7797 which was driven by the 

deceased in a rash and negligent  manner,  as a result  of  which he lost 

control over the vehicle and knocked the truck belonging to OP No. 1. They 

also pleaded that the vehicle was duly insured with OP No. 3, United India 

Insurance Co ltd., and the policy was valid at the relevant time and the 

company is liable to indemnify the owner in the event of any award being 

passed against him.

Opposite party no. 3, United India Insurance Co Ltd, in its written 

statement, raised usual legal objection such as maintainability, non-joinder 

of the parties and also took the plea that the vehicle bearing no. ML-05/D-

9882 was not involved in the accident. The company also pleaded that they 

are not liable to pay any compensation until and unless it is proved that the 

driver had valid driving license and the conditions of the policy were not 

violated by the insured. Further plea of the Insurance Co, that the truck no. 

AS-18/7797 was at fault.

Opposite  party  no.  5,  New India Assurance Co Ltd.,  in  its  written 

statement, took the plea that the truck bearing no. AS-18/7797 was not at 

fault and the accident occurred due to rash and negligent driving of the 

other truck bearing no. ML-05/D-9882. 

Upon the above pleadings of the parties, the following issues were 

framed  :-
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1 Whether  victim,  Late  Ajit  Rai,  died  as  a  result  of  the  injuries 
sustained  by  him  in  the  alleged  road  accident  dated  22.01.08 
involving vehicle No. ML-05/D-9882 (Truck) & AS-18/7797 (Truck) 
and  whether  the  accident  took  place  due  to  rash  and  negligent 
driving of the offending vehicles ?

2 Whether the claimant is entitled to receive any compensation and if 
yes, to what extent and by whom amongst the opposite parties, the 
said compensation amount will be payable ?

The  claimant  examined  herself  as  PW-1  and  produced  Accident 

Information Report, Ex-1, PM Report Ex-2 and medical certification Ex-3, 

certified copy of FIR Ex-4 and copy of driving licence of her husband as Ex-

5. OP no. 3 examined DW-1 Asstt Manager of the Company and produced 

Ex-B certificate issued by I/C Traffic Police Jorabat Police Out-Post. 

I have heard argument of both the parties, perused the materials on 

records and upon consideration of  the same, the issues are decided as 

follows :-

  ISSUE NO. 1

The  claimant  has  averred  in  the  petition  and  also  stated  by  the 

claimant  that  on  22.01.08 while  her  husband  was  proceeding  towards 

Guwahati  from Jorabat  side  by  driving  the  truck  no.  AS-18/7797,  then 

suddenly,  the  truck  bearing  registration  No.  ML-05/D-9882,  which  was 

coming from the opposite direction and was driven in a rash and negligent 

manner, knocked down the truck no. AS-18/7797, near Ninth Mile under 

Basistha Police Station, as a result of which her husband sustained grievous 

injury  and  succumbed  on  the  same  day.  A  case  was  registered  being 

Basistha PS case No. 88/08. From the evidence of the claimant coupled 

with  the  documentary  evidence  produced  by  her  establishes  that  her 

husband died in a vehicular accident on 22.01.08. Her evidence is that the 

accident occurred due to rash and negligent driving of the truck no. ML-

05/D-9882 and it knocked the truck driven by her husband which resulted 

in his death. Admittedly she is not an eye witness to the accident and she 

has  not  examined  any  eye  witness  in  support  of  her  case.  In  cross-

examination she could not say which vehicle was at fault. She claimed that 

there  was  head  on  collision  between  both  the  vehicles.  The  accident 
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information report Ex-1 also confirmed that the above mentioned trucks 

were involved in the accident,

Learned Advocate appearing for the OP No. 3, United India Insurance 

Co  Ltd,  submitted  that  the  vehicle  bearing  no.  AS-18/7797  which  was 

driven by the husband of the claimant was at fault and the other truck was 

not at all responsible. DW-1, MR Himanshu Das, examined by OP No. 3 also 

testified through his affidavit that the accident occurred due to fault of the 

truck  bearing  no.  AS-18/7797  and  this  fact  came  to  light  during 

investigation  of  the  accident  by  the  investigator  of  the  company.  He 

produced certificate Ex-B issued by I/C Traffic  Jorabat,  Out-Post stating 

therein that the truck bearing no. ML-05/D-9882 was knocked the other 

truck bearing no. AS-18-7797 as the driver of the truck lost control over 

the  vehicle.  In  cross-examination  DW-1  admitted  that  he  has  adduced 

evidence on the basis of Ex-B and he has no personal knowledge regarding 

the accident. He has not examined any eye witness to the accident and also 

failed  to  produce  the  report  of  the  investigator  who  conducted  the 

investigation.

Learned Advocate appearing for the claimant vehemently argued that 

the OP NO. 3, insurer, United India Insurance Co Ltd, with a view to evade 

liability  was putting the  blame on the other  truck and he criticised the 

company for its failure to examine any eye witness. He also submitted that 

the report of the investigator has been deliberately suppressed.

On perusal of the records, I have found that Ex-4 FIR was lodged by 

the claimant, Radhika Devi, on 14.02.08 wherein she has clearly mentioned 

that the accident occurred due to excessive speed and rash driving by the 

driver of truck bearing no. ML-05/D-9882. In the FIR she has given the 

cause  for  delay  in  filing  the  FIR.  On  the  basis  of  which  Basistha  PS 

registered  the case u/s  279/304(A)/427  IPC vide  Basistha PS Case No. 

88/08. The result of the case is not known to any of the parties. 

From the printed form of FIR, Ex-4, it is found that the case has been 

registered against the driver of the truck bearing no. ML-05/D-9882. 

Now the pertinent question is if the I/C Jorabat Out-post found during 

enquiry that the accident occurred due to fault of the truck bearing no. AS-

18/7797, then what prompted him to register the case against the driver of 
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the truck no. ML-05/D-9882 which itself shows that nobody was sure for 

whose fault the accident occurred. The accident took place at about 1.30 

AM in the morning and it is difficult to find eye witness of such accident. It 

is not yet known whether any charge-sheet has been submitted against the 

driver of the offending vehicle. On the basis of the police report Ex-B it 

cannot be held with certainity that the accident occurred due to fault of the 

truck bearing no. AS-18/7797. The evidence on record reveals that there 

was  head  on  collision  between  both  the  vehicles.  In  such  facts  and 

circumstances it is to be held that both the trucks were equally responsible 

for the accident and there was contributory negligence by the drivers of 

both the vehicles. The issue is decided accordingly.

 ISSUE No 2

Claimants  in  the  instant  case  are  the  wife  and  minor  son  of  the 

deceased. The claimant has stated that her husband was aged about 38 

years which is also supported by the PM Report wherein his age has been 

shown as 38 years. From the evidence of the claimant and PM Report, it 

can be assumed safely that that age of the deceased was in the age group 

41-45 years. In view of the age of the deceased, multiplier 14 is taken (in 

the age group of 41-45 years) as per decision of Sarala Verma -Vs- New 

Delhi Transport Corporation. The deceased was a paid driver of the truck 

drawing monthly salary of Rs 5000/-. Although, no documentary evidence 

regarding salary of the deceased has been produced, but being a driver of 

the truck, his monthly income can safely be assumed to be Rs 5000/-. The 

deceased was a paid driver  in regular  employment which has not  been 

denied and as such the liability  of  the insurer  of  truck no.  AS-18/7797 

(driver  of  the  deceased)  is  to  be  assessed  as  per  provisions  of  the 

Workmen’s Compensation Act. Now the question is whether in this case it 

would be appropriate to follow two different  modes of  assessment,  one 

under the MV Act and one under W.C. Act. The other truck no. ML-05/D-

9882 also equally contributed to the accident and the extent of liability of 

each of the insurer is 50%. In my considered view it would be improper to 

follow different modes of assessment of liability. On consideration of the 

facts and circumstances of the case, this Tribunal deems it fit and proper to 

assess the liability of the insurers of both the truck as per provisions of 

section 166 of MV Act under which the claim-petition has been filed. Thus 

taking the above income of the deceased, annual loss of dependency after 
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deducting one-third of the income on account of personal expenses of the 

deceased,  comes  to  Rs  40,000/-.  Claimant  certainly  incurred  some 

expenses  for  funeral  etc,  and  as  such,  besides  loss  of  dependency  the 

claimants are entitled to some amount, on account of funeral expenses. 

Thus, just and reasonable compensation to which the claimant is entitled is 

assessed as under :- 

Loss of dependency 40000 x 14 : Rs 5,60,000.00 
Funeral expenses : 5,000.00
Loss of consortium : 5,000.00 
Loss of estate : 5,000.00
                                Total :    Rs 5,75,000.00

Evidently both the vehicles were responsible for the accident and as 

such insurer of both the vehicles which were duly insured have to pay the 

award in equal share. The issue no. 2 is decided accordingly in favour of 

the claimant.

A W A R D

        

Rs  5,75,000/-  (five  lakh  seventy-five  thousand)  is  awarded  with 

interest @ 6% pa from the date of filing of the claim petition, i.e. 25.03.08 

till payment. The amount if any paid as no fault liability shall be adjusted. 

The OP No. 3, New India Assurance Co Ltd, and OP 4, National Insurance 

Co Ltd, are directed to pay the award in equal proportion within one month 

from the date of order. 

Given under my hand & seal of this Court on this 25th day of June 

2012.

(P K Phukan)
Member

Motor Accident Claims Tribunal
Kamrup, Guwahati
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