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(Insurer of the vehicle no. AS-01/K-1976)

2 Sri Apurba Saikia
(Owner of the above vehicle) .. Opposite Parties 

Advocate for the claimant : Mrs R R Sharma, Mr U Baruah 
        Advocate for the OP No. 1 : Mrs N Baruah 

Date of hearing argument   : 22-06-12
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J U D G M E N T

This claim case has arisen out of a petition filed by the claimant, Sri 

Atul Saikia, praying for compensation for the injury sustained by him in a 

motor vehicle accident on 15.11.02 involving vehicle No. AS-01/K-1976 & 

AS-02/7939.  

The claimant who was the paid driver of the Tata Sumo bearing 

registration  no.  AS-01/K-1976  on  that  fateful  day,  was  proceeding 

towards Jorhat with some passengers in the said vehicle and when he 

reached  at  Panidehingia  Gaon  under  Kamargaon Police  Station  on  the 

National Highway 37, one Oil Tanker bearing registration no. AS-02/7939 

coming from the opposite direction but suddenly the right side front wheel 

of the tanker got detached from the Tanker and dashed against the Tata 

Sumo, as a result of which the claimant/driver sustained injuries along 

with  some  passengers.  He  was  immediately  shifted  to  Bokakhat  Civil 

Hospital,  then to Jorhat Civil  Hospital and thereafter he was treated at 

GNRC  Hospital.  As  a  result  of  the  accident  he  became  permanently 
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disabled and spent huge amount for his treatment and as such he has 

claimed compensation from the OP.

In the claim-petition he has impleaded the OP No. 1, United India 

Insurance Co Ltd, insurer of the Tata Sumo and OP No. 2, Sri Apurba 

Saikia, owner of the said vehicle.

The OP No. 1, insurance company, in its written statement denied 

most of the averments made by the claimant in the claim-petition and 

wanted strict proof thereof. The insurance company also pleaded that the 

Oil tanker should have been impleaded by the claimant but he has failed 

to do so and the entire liability cannot be attributed for the accident to the 

Tata Sumo. The company subsequently filed additional written statement 

and took the plea of contributory negligence as both the vehicles were 

involved in the accident. The company further pleaded that the petition 

u/s 163-A of the MV Act is not maintainable as the income of the claimant 

has been shown as Rs 4500/- per month. 

Subsequent  to  filing  of  the  W/S  by  the  insurer,  claimant  filed 

petition before this  Tribunal  under  order  VI,  Rule 17 of  the CPC 1988 

praying for amendment of the claim-petition by showing the income of the 

injured/claimant as Rs 3300/- per month. The Tribunal allowed the prayer 

and  accordingly  the  petition  was  amended  where  the  income  of  the 

injured shown as 3300/- per month.

The OP No. 2, owner of the Tata Sumo, in his written statement 

admitted that the claimant is paid driver and his monthly salary was Rs 

3300/-. He also admitted in his w/s that the accident occurred involving 

the Tata Sumo owned by him. He pleaded that the driver/claimant had 

valid driving licence and it was insured with the OP No. 1 and the policy 

was valid at the relevant time and the insurer is liable to indemnify him if 

any award is passed by the Tribunal.

On the basis of the pleadings, the following issues were framed for 

adjudication :-

1 Whether claimant, Sri Atul Saikia, sustained injuries in the alleged 
road accident dated 15.11.02 involving vehicle no. AS-01/K-1976 (Tata 
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Sumo) & AS-02/7939 (Oil  Tanker)  and whether  the said accident took 
place due to rash and negligent driving of the driver of offending vehicle ?

2 Whether the claimant is entitled to receive any compensation and if 
yes, to what extent and by whom amongst the opposite parties, the said 
compensation amount will be payable ?

The claimant examined himself as PW-1 and he also examined one 

doctor  as  PW-2 who issued the disablement certificate.  The contesting 

opposite party has not adduced any evidence.

I have heard argument for both the parties, perused the evidences 

and documents and upon consideration of the same the issues are decided 

as under :-

ISSUE NO. 1

The  claimant  has  averred  in  the  petition  and  also  stated  in  his 

evidence that on 15-11-02, while he was proceeding towards Jorhat with 

some passengers in the Tata Sumo bearing no. AS-01/K-1976 and when 

he reached at Panidehingia Gaon under Kamargaon Police Station on the 

National Highway 37, one Oil Tanker bearing registration no. AS-02/7939 

coming from the opposite direction but suddenly the right side front wheel 

of the tanker got detached from the Tanker and dashed against the Tata 

Sumo,  as  a  result  of  which  the  claimant/driver  sustained  injuries.  In 

support of the oral evidence he produced accident information report as 

Ex-1, the relevant GD Entry as Ex-2 & Ex-3 and the certificate issued by 

Kamargaon PS as Ex-4.  These documentary evidence produced by the 

claimant also proved that the accident occurred when the front tyre of the 

Oil Tanker hit the Tata Sumo from the front side after it was detached 

from the  Oil  Tanker.  No.  fault  has  been attributed  to  any  one of  the 

vehicle. In the instant case since the claimant preferred the claim against 

the owner and insurer of the Tata sumo which was driven by him I find 

nothing to hold that the claim is not maintainable against the Tata Sumo. 

Rash and negligent driving is not required to be proved in the claim u/s 

163-A of the MV Act and it is required to be proved only the involvement 

of the vehicle or vehicles in the accident. The oral evidence of the claimant 

coupled with the documents proved by him and the medical  evidence, 
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particularly the evidence of the doctor and the disability certificate Ex-10 

and the discharge certificate of GMCH Ex-5 established that the claimant 

sustained injuries in the accident. Opposite parties have not adduced any 

rebuttal evidence. Accordingly it is held that the claimant sustained injury 

in the accident which occurred on 15.11.02 involving the Tata Sumo. That 

the vehicle is duly insured with the United India Insurance Co Ltd, is not in 

dispute. Hence this issue is decided in favour of the claimant. 

ISSUE NO. 2

In  view  of  the  discussion  and  decision  of  the  foregoing  issue, 

claimant is certainly entitled to compensation. Now the pertinent question 

is how much compensation he is entitled to and who is liable to pay the 

same.  Learned  Advocate  for  the  insurance  co  submitted  that  no 

permanent disability has been suffered by the claimant and as such the 

claim-petition  is  not  maintainable  u/s  163-A  against  the  insurance 

company. Learned Advocate for the claimant on the other hand submitted 

that PW-2 doctor who examined the claimant opined that he sustained 

40% permanent disability due to the injuries.

PW-2  doctor  testified  that  as  a  result  of  the  injuries,  there  was 

muscular  weakness  in  the  right  upper  limb  and  pain,  restriction  of 

movement and stiffness of the elbow joint of right arm following fracture 

of right radius bone. He proved disability certificate Ex-10 issued by him 

and  according  to  him,  claimant  sustained  permanent  disability  to  the 

extent of 40% with regard to his right upper limb. In his evidence he has 

not mentioned about the disability with regard to the whole body and he is 

also silent in this regard. Discharge certificate of GMCH shows that there 

was fracture of right radius and head injury and he was discharged after 

improvement of his condition.

The Learned Advocate appearing for the insurance co argued that 

since two vehicles were involved in the accident, the claimant ought to 

have  impleaded  the  Oil  Tanker  in  the  claim-petition  as  there  was 

contributory negligence of both the vehicles in the accident. 
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The Learned advocate for the claimant on the other hand submitted 

that when two vehicles are involved option is on the claimant to stake the 

claim against either or both owners/insurer of the vehicles involved.  

He relied on the decision of the Kerela High Court rendered in the 

case of United India Insurance Co Ltd, -Vs- Madhavan 2011 TAC 413 ; In 

the aforesaid case, the Hon’ble High Court observed that in the claim u/s 

163-A of  the MV Act option is  on the claimant,  where  plurality  of  the 

vehicles are involved in the accident to stake the claim against either or 

both the owners/insurers  of the vehicles involved. The decision in the 

aforesaid case makes it amply clear that in a petition filed u/s 163-A there 

is no necessity of impleading both the vehicles involved in the accident 

and the option lies on the claimant to stake the claim against any one of 

the vehicle or both.

From the evidence of the doctor and the documents produced in this 

regard by the claimant the percentage of the loss of earning capacity is 

assessed at 20%. Since the claimant is a paid driver he is entitled to be 

compensated  as  per  provisions  of  section  4  of  the  Workmen’s 

Compensation Act. The compensation thus calculated as under :-

1650/- (half of the salary) & (age of the claimant is 30 years) 

207.98 x 20% x1650  = Rs 68,633/-, say Rs 69,000/-.

This issue is accordingly decided in favour of the claimant.  

  
A W A R D

        
       Rs 69,000/- (Rupees sixty-nine thousand) is awarded with interest @ 

6% p.a. from the date of filing the claim petition, 07.06.04 till payment. 

The OP No. 1, United India Insurance Co Ltd, is directed to pay the award 

within one month from the date of order. 

Given under my hand & seal of this Court on this 5th day of July 

2012.

(P K Phukan)
Member

Motor Accident Claims Tribunal
Kamrup, Guwahati
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