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J  U  D  G  M  E  N  T

Claimant, Smti Ina Das, has filed the instant claim petition on behalf 

of  her  brother  seeking  compensation  for  the  injuries  sustained  by  her 

brother,  Sri  Ajay  Das,  in  a  vehicular  accident  on  10.01.05,  involving 

vehicle No. AS-01/F-8781 which was insured with United India Insurance 

Co Ltd. 

Case of the claimant in brief is that on the fateful day at about 5.30 

PM  the injured,  Sri  Ajay  Das and Sri  Dipak  Das,  were  returning  on a 

motorcycle towards their  home from Guwahati,  all  of  a sudden a Jeep 

bearing  no.  AS-01/F-8781  which  was  driven  in  a  rash  and  negligent 

manner hit the motorcycle, and as a result he sustained grievous injury. 



The OP Nos. 2 and 3, the owner and the driver of the offending 

vehicle,  did  not  participate  in  the  proceeding  and  as  such  the  case 

proceeded ex-parte against them.

The  insurer,  United  India  Insurance  Co  Ltd,  has  denied  all 

averments of the claim petition and contended inter-alia that the claim-

petition is  not maintainable on the ground of  non-joinder of  necessary 

parties and that the amount of compensation claimed by the claimant is 

frivolous, imaginary and without any basis. That the liability of the insurer 

to  pay  any  compensation  to  the  petitioner  would  be  subject  to  the 

condition that the driver of the offending vehicle possessed a valid driving 

licence on the date of accident and that the insured did not violate any 

condition of the insurance policy.

On the basis of the pleadings, the following issues are framed for 

adjudication :-

1 Whether the claimant, Sri Ajay Das, sustained injuries in the alleged 
road  accident  dated  10.01.05  involving  vehicle  no.  AS-01/F-8781 
and whether the said accident took place due to rash and negligent 
driving of the driver of the offending vehicle ?

2 Whether the claimant is entitled to get any compensation and if yes, 
to what extent and by whom amongst the opposite parties, the said 
compensation amount will be payable ?

In support of the claim, the injured examined himself as PW-1 and 

one  doctor  as  PW-2.  The  contesting  respondent  did  not  adduce  any 

evidence, in support of its case.

I  have carefully  perused  the  entire  materials  brought  on  record, 

heard the submissions made by the learned counsels appearing for the 

claimant and decided the issues as under :-

ISSUE NO. 1

The  claimant  has  averred  in  the  petition  and  also  stated  in  his 

evidence that on 10-01-05 he was proceeding on the motorcycle bearing 

registration no AS-18/6732, as a pillion rider, from Guwahati towards their 

home at Goalpara, the offending vehicle bearing registration No. AS-01/F-
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8781, which was coming from the opposite direction and driven in a rash 

and negligent manner hit the motorcycle and consequently he sustained 

fracture on his leg. Immediately after the accident he was taken to Boko 

PHC, wherefrom he was shifted to Nemcare Hospital and subsequently he 

took treatment in GMCH and then City Heart Hospital. In support of the 

oral  evidence the claimant has proved the accident information report, 

being Ex-1, and medical documents Ex-2 to Ex-31. Indeed the evidence of 

the claimant as regards the factum of  accident involving the offending 

vehicle  and  the  claimant  sustaining  injury  remained  unshaken.  The 

claimant stated categorically that the accident occurred due to rash and 

negligent driving of the offending vehicle No. AS-01/F-8781. The Ex-31, 

certified  copy  of  charge  sheet,  submitted  against  the  driver  of  the 

offending vehicle for causing injury to the claimant by rash and negligent 

driving  also  supported  the  version  of  the  claimant  that  the  accident 

occurred  due  to  rash  and  negligent  driving  of  the  offending  vehicle. 

Opposite parties have not adduced any rebuttal evidence. In view of the 

above  evidence  of  the  claimant’s  side  and  in  absence  of  any  legal 

evidence, contrary thereto, there can be no escape from the conclusion 

that the accident occurred solely due to rash and negligent driving of the 

offending vehicle. Thus the oral evidence of the claimant side coupled with 

the  documentary  evidence  mentioned  above  established  that  claimant 

sustained injury in the motor accident due to rash and negligent driving of 

the  offending vehicle.  That  the offending vehicle  was insured  with  the 

opposite party, United India Insurance Co, is not in dispute. Hence this 

issue is decided in favour of the claimant.

               
ISSUE NO. 2

In view of  issue no.  1  the  claimant  is  entitled  to  compensation. 

Claimant has stated in his evidence that due to the accident he sustained 

fracture injury and spent nearly Rs 1,00,000/- for treatment. Claimant has 

proved various medical documents, being Ex-2 to Ex-31, showing that he 

sustained  compound fracture  BBLL (Rt)  and he had to  take prolonged 

treatment  in  various  hospitals.  Internal  fixation  was  also  done.  The 

medical  documents  produced  by  the  claimant  remained  unshaken.  On 

scrutiny of the medical expenses document shows that claimant had spent 

approximately  Rs  35,387/-  on account  of  treatment.  The claimant  has 
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deposed  that  he  suffered  permanent  disability  of  40%.  In  support  of 

disability claimant has proved an identity card, Ex-27, issued by the Social 

Welfare Board, and also examined a doctor as PW-2. Dr P K Padmapati, 

PW-2, in his evidence has stated that he examined the claimant and found 

that he was having pain, restriction of all movements in his right ankle 

and knee with muscular weakness in right leg following compound fracture 

BRLL(Rt)  amounting  total  disability  40%.  He  proved  

Ex-26 certificate of disability. In case of permanent disability, partial or 

total, basic question is what is the corresponding loss of earning capacity 

for  the  disability  alleged.  The  claimant  has  stated  that  he  was  doing 

business and agriculturist. He also stated that he used to earn Rs 10,000/- 

per month, and in this regard claimant filed income certificate Ex-25. The 

income certificate issued by Circle Officer, Balijana Revenue Circle, but he 

has  not  been  able  to  substantiate  the  income  by  adducing  cogent 

evidence. In view of the nature of injury sustained by the claimant it is not 

difficult to understand that the earning capacity of the claimant has been 

certainly  affected at least  to some extent.  Thus having considered the 

evidence and materials available on record, as discussed here in before, 

the percentage of disability, affecting the earning capacity of the claimant 

is assessed at 10% with regard to his whole body although it is shown as 

40% in Ex-26 certificate of PW-2, Dr P K Padmapati. 

Age  of  the  claimant  was  35 yeas  as  apparent  from the medical 

documents  and  HSLC Admit  Card.  The claimant  deposed  that  monthly 

earning was Rs 10000/-. Considering the age of the claimant his monthly 

income  is  assumed  to  be  Rs  4000/-(Annual  income  48000/-)  for 

computing  loss  of  earning  due  to  the  injury,  inasmuch  as,  even  an 

unskilled laborer can earn Rs 100/- a day. With the above income and 

applying multiplier of 15 (age being 36-40 years), total loss of earning due 

to disability of 10%, comes to Rs 72,000/- (10% of 48,000x15). Since the 

claimant  had to take prolonged treatment in various hospitals,  he had 

certainly  incurred  some incidental  expenses  on  account  of  maintaining 

attendants,  nursing,  special  food etc  and as  such the claimant  is  also 

entitled to some amount as pecuniary damages, along with the medical 

expenses.  Besides  the  pecuniary  damages,  claimant  is  also  entitled  to 

some amount of non-pecuniary damages on account of pain, shock and 
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suffering. Thus, having considered the nature of injury sustained by the 

injured and expenditure incurred therefor and the facts and circumstances 

of  the  case,  just  and  reasonable  compensation  to  which  the  claimant 

would be entitled in the  instant case is assessed as under :- 

Loss of income due to disability … Rs 72,000.00
Medical expenditure … 35,387.00 
Pain, shock and suffering etc … 10,000.00
Incidental expenses during treatment … 10,000  .00  
Total … Rs 1,33,387.00

The amount is rounded off to Rs 1,33,000/-

A W A R D

Rs  1,33,000/-  (One  lakh  thirty-three  thousand)  is  awarded  with 

interest @ 6% p.a. from the date of filing the claim petition, i.e. 21.05.05, 

till payment. The OP No. 1, United India Insurance Co, is directed to pay 

the award within one month from the date of order.

Given under my hand & seal of this Court on this 8th day of October 

2012.

Paran Kumar Phukan
Member

Motor Accident Claims Tribunal
Kamrup, Guwahati
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