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3 Sri Niranjan Nath
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For the Claimant : Mr A Ali, Mr M Rahman
For Respondent No. 1 : Ms N Barua

J  U  D  G  M  E  N  T

Claimant, Mrs Kalpana Das, has filed the instant claim petition u/s 

166 of the MV Act claiming compensation on account of injuries sustained 

by her in a road traffic accident which occurred on 21.01.2006 at R K C 

Road under Bharalumukh Police station. Her pleaded case is that on that 

fateful day at about 7.10 AM in the morning while she was proceeding 

towards Bharalumukh from Dhirenpara in a rickshaw, the vehicle bearing 

No.  AS-01/R-0225  which  was  driven  in  a  rash  and  negligent  manner, 

knocked the rickshaw from behind, as a result of which she was thrown 

out from the rickshaw and sustained injuries. She had to remain under 

treatment for a long time. 

The owner and driver of the offending vehicle did not contest the 

case and case proceeded ex-parte against them.
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The OP No. 1, insurance company, in its written statement, apart 

from  raising  usual  pleas  like  maintainability,  cause  of  action  etc  also 

denied most of the averments made by the claimant in the claim petition 

and wanted strict proof. The insurance company declined to accept the 

liability if there was any violation of the terms and conditions of the policy 

and the driver did not have valid driving licence at the time of accident.

On the basis of pleadings of the parties, the following issues were 

framed for adjudication :-

1 Whether claimant, Mrs Kalpana Das, sustained injuries in the alleged 
road accident dated 21.01.06 involving vehicle no.  AS-01/R-0225 
and  whether  the  said  accident  took  place  due  to  the  rash  and 
negligent driving of the driver of the offending vehicle ?

2 Whether the claimant is entitled to receive any compensation for the 
grievous injuries sustained by him and if yes, to what extent and by whom 
amongst  the  opposite  parties,  the  said  compensation  amount  will  be 
payable ?

During enquiry,  the claimant  examined herself  as  PW-1 and also 

examined an eye witness as PW-2 and one doctor as PW-3 and proved 

some documents. The contesting respondent, however, declined to adduce 

any evidence on their behalf.

I have heard argument and carefully perused the entire materials 

brought  on  record  and  have  given  my thoughtful  consideration  to  the 

submissions made by the learned counsels for the parties. My findings on 

the above issues are as follows :-

ISSUE NO. 1

The  claimant  has  averred  in  the  petition  and  also  stated  in  her 

evidence that the rickshaw in which she was travelling was hit  by the 

vehicle bearing no. AS-01/R-0225 near Sikha Gas Agency, as a result of 

which she sustained grievous injuries. In support of the oral evidence, the 

claimant  has  proved  the  accident  information  report,  being  Ex-1;  and 

treatment  documents,  being  Ex-2,  Ex-3,  Ex-,  Ex-5  &  Ex-6  series  are 

discharge certificate and disability  certificate,  prescriptions, reports  and 

vouchers. She also examined one eye witness, Sri Nitai Ghosh, who also 

deposed that he saw the vehicle hitting the rickshaw from the backside 
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and  as  a  result  the  claimant  sustained  injuries.  The  evidence  of  the 

claimant and evidence of PW-2 coupled with the documentary evidence 

mentioned above established that claimant sustained injury in the motor 

accident due to rash and negligent driving of the offending vehicle. No 

rebuttal evidence adduced by the insurance company to prove that there 

was no rash and negligent driving by the driver of the vehicle. From the 

treatment documents Ex-3 it is found that she was admitted into GMCH on 

02.01.06  and  was  discharged  on  17.01.06  and  there  was  compound 

fracture of both bones of the right leg and external fixation was done in 

the hospital.  The evidence of the claimant and her witness established 

that the accident took place due to sole negligence of the driver of the 

vehicle,  as  a result  the claimant  sustained injuries.  That the offending 

vehicle was insured with the opposite party, New India Assurance Co Ltd, 

is not in dispute. Hence, the issue is decided in favour of the claimant.

ISSUE NO. 2

In view of the discussion and decision of the foregoing issue, the 

claimant is certainly entitled to compensation. Now the question is how 

much compensation she is entitled to and who is liable to pay the same.

The documentary evidence produced by her particularly Ex-3 shows 

that  she  sustained  injuries  in  the  accident  and  there  was  compound 

fracture of both bones of right leg. PW-3 Dr P K Padmapati examined her 

and  after  examination  he  issued  the  disability  certificate  Ex-2  and 

according to him the claimant suffered permanent disability to the extent 

of 40% but he is silent regarding the disability with regard to the whole 

body. From his evidence it appears that the disability was with regard to 

the right leg only and in cross-examination he admitted that she can work 

with difficulty. The claimant claims that she was a businessman but there 

is no documentary evidence to show that she was doing any business and 

as such her income is assumed to be Rs 3000/- per month as a house 

wife. From the nature of the injury sustained by her, the total permanent 

disability would be around 20% so far her loss of income is concerned. 

There  is  no  documentary  proof  regarding  her  age.  From  the  medical 

records her age is found to be 36-40 years. With the above income and 

applying multiplier of 15 (age being 36-40 years), total loss of earning due 
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to disability of 20%, comes to Rs 1,08,000/- (20% of 36,000x15). The 

claimant  is  also  entitled  to  some  amount  non-pecuniary  damages  on 

account of pain, shock and suffering, besides the pecuniary loss. Thus, 

having  considered  the  nature  of  injury  sustained  by  the  claimant  and 

medical expenditure incurred there for and the facts and circumstances of 

the  case,  this  tribunal  is  inclined  to  assess  the  just  and  reasonable 

compensation, to which the claimant would be entitled in the instant case 

as under :-  

                
Medical expenses : Rs 34,547.00
Pain and suffering : 10,000.00 
Incidental expenses towards trans-
portation, nursing, spl food etc : 10,000.00
Loss of income due to disability : 1,08,000  .00  

                                 Total   : Rs 1,62,547.00

The amount is rounded off to Rs 1,63,000/-.

A W A R D

       Rs  1,63,000/-  (Rupees  one lakh  sixty-three  thousand)  only  is 

awarded with interest @ 6% p.a. from the date of filing the claim petition, 

i.e. 18.03.06, till payment. The OP No. 1, New India Assurance Co Ltd, is 

directed to pay the award within 30 days from the date of order.

Given  under  my  hand  &  seal  of  this  Court  on  this  15th  day  of 

December 2012.

(Paran Kumar Phukan)
Member

Motor Accident Claims Tribunal
Kamrup, Guwahati
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