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- VS-
1 Md Assaruddin Ali

(Driver of vehicle no. AS-18/A-1469)

2 Sri Jagadish Prasad Singh
(Owner of vehicle No. AS-18/A-1469)

3 United India Insurance Co Ltd
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(Owner of the vehicle No. AS-01/AH-2167)

5 New India Assurance Co Ltd
(Insurer of vehicle no. AS-01/AH-2167)

6 Sri Sadhan Ranjan Dutta Gupta
(Father of the deceased) .. Opposite Parties 

Advocate for the claimant : Mr C M Mahanta  
Advocate for the OP No. 3 : Mr A J Saikia   

        Advocate for the OP No. 5 : Mr R C Paul 

Date of hearing argument   : 16-07-12
Date of judgment              : 07-09-12

J U D G M E N T

Claimant, Mrs Barnali Dutta Gupta, along with her son, have filed the 

instant claim-petition u/s 166 of the MV Act seeking compensation for the 

death of her son, Swarup Dutta Gupta, in a vehicular accident on 18.11.08, 

involving a vehicle bearing registration Nos. AS-18/A-1469 and AS-01/AH-

21667 which were insured with the United India Insurance Co Ltd., and 

New India Assurance Co Ltd, respectively.  

According to the claim-petition, on the date of accident i.e. 18.11.08 

the victim was travelling in the motorcycle bearing no. AS-01/AH-2167 as a 
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pillion  rider  from Guwahati  to  Rangia,  near  Madanpur the  driver  of  the 

motorcycle dashed against the truck which was parked in the middle of the 

road without any parking light,  as a result  of which both the rider  and 

pillion rider died on the spot.

It appears from record that the OPs No. 1,2 & 4, owners and driver of 

the offending vehicle did not contest the case and the case proceeded ex-

parte against them.

The OP No. 3, United India Insurance Co Ltd, insurer of the truck in 

its written statement has stated that accident occurred due to rash and 

negligent driving of the motorcycle and the truck is non-offending vehicle 

and as such the answering OP is not liable to pay any compensation to the 

claimant.  The company also denied the liability if  there was violation of 

policy conditions and the driver did not have valid driving licence to drive 

the vehicle.

The New India Assurance Co Ltd, in its written statement has denied 

all averments made in the claim-petition and further contended inter-alia 

that the amount of compensation claimed by the claimant is exorbitant and 

there is contributory negligence of the deceased. The liability of the insurer 

to pay compensation would be subject to the conditions of the insurance 

policy were not violated by the insured.

On the basis of the pleadings, the following issues were framed for 

adjudication :-

1 Whether victim, Swarup Dutta Gupta, died as a result of the injuries 
sustained by him in the alleged road accident dated 18.11.2008 involving 
vehicle  nos.  AS-18/A-1469  &  AS-01/AH-2167  and  whether  the  said 
accident took place due to rash and negligent driving of the driver of the 
offending vehicles ?

2 Whether the claimants are entitled to receive any compensation and 
if yes, to what extent and by whom amongst the opposite parties, the said 
compensation amount will be payable ?

The claimant no. 1 examined herself and another witness and proved 

some documents. The contesting opposite parties have not adduced any 

evidence on their behalf.
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I have carefully perused the entire materials brought on record and 

have given my thoughtful consideration to the submissions made by the 

learned counsels appearing for the parties. My findings on the above issues 

are as follows :-

ISSUE NO. 1

The  claimant  has  averred  in  the  petition  and  also  stated  in  her 

evidence that on 18-11-08 victim was travelling in the motorcycle bearing 

registration no. AS-01/AH-2671 as a pillion rider from Guwahati to Rangia, 

when reached at Madanpur the driver of the motorcycle dashed the truck 

which was parked in the middle of the road without a parking light and as a 

result both of them sustained injury and died on the spot. Claimant has 

proved  the accident  information report  being Ex-1  the certified  copy of 

charge-sheet Ex-8 and PM Report Ex-2 besides other documents. Opposite 

parties  have not adduced any rebuttal  evidence. Charge-sheet Ex-8 has 

been filed against the driver of the truck. But the facts of the case tells a 

different story. It was the motorcycle which hit the truck from behind. No 

doubt the driver of the truck was also negligent by leaving the truck in the 

middle of the road, without parking lights (occurrence took place at night), 

but from the manner in which the accident took place, the rider of the 

motorcycle cannot be absolved from liability. So far as the deceased rider is 

concerned  his  contribution  is  assumed  to  be  50%  and  only  50% 

contributory negligence could be attributed to the truck, which was parked 

on the road. But so far as the son of the claimant of this case is concerned, 

who was the pillion rider, it was a case of composite negligence. In this 

regard the honourable Supreme Court, in the case of Sudhir Kumar Rana –

Vs-  Surinder  Singh  and  others  (2008)  12  SCC  436,  observed  that 

“composite negligence refer to the negligence on the part of two or more 

persons. Where a person is injured as a result of negligence on the part of 

two or more wrongdoers, it is said that the person was injured on account 

of the composite negligence of those wrongdoers.  In such a case,  each 

wrongdoer is jointly and severally liable to the injured for payment of the 

entire damages and the injured person has the choice of proceeding against 

all or any of them. In such a case, the injured need not establish the extent 

of responsibility of each wrongdoer separately, nor it is necessary for the 

court to determine the extent of liability of each wrongdoer separately.”
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A perusal of the judgment clearly shows that it is entirely up to the 

claimant  in  a  case  of  composite  negligence  to  proceed  against  each 

wrongdoer jointly or severally and each wrongdoer is jointly and severally 

liable  for  payment  of  the  entire  damages.  The  offending  vehicles  were 

insured with the opposite parties, New India Assurance Co Ltd., and United 

India Insurance Co Ltd., and in view of the decision of the Apex Court both 

the companies are jointly and severally liable to pay the entire award to the 

claimant.  

This issue is decided accordingly in favour of the claimant. 

ISSUE NO. 2

In  view  of  the  discussion  and  decision  of  the  foregoing  issue, 

claimants are certainly entitled to compensation. Claimant in the instant 

case is the mother of the deceased. Claimant stated on oath that age of the 

deceased was 30 years at the time of death. This evidence of the claimant 

remained unchallenged. According to PM Report also age of the deceased 

was 30 years at  the time of  death.  Claimant who is  the mother of the 

deceased  has  stated  that  she  is  48  years.  But  she  has  not  filed  any 

documentary proof of her age. In this case the age of mother is to be taken 

for computing loss of dependency. The age of the mother in the instant 

case is assumed to be in between 46 to 50 years and appropriate multiplier 

would be 13. Claimant has also stated in her evidence that her husband is a 

physically  handicapped and is  unable to maintain his  family and all  the 

family members were fully dependent upon the income of the deceased. 

She also stated that deceased was working in M/s Himalaya Cooling Works 

of Silpukhuri, Guwahati, as an employee and was getting monthly salary of 

Rs 6000/-. Claimant has also stated that deceased started doing repairing 

AC, Freeze, Air Cooler etc and also earned Rs 3000/- per month. His total 

monthly  income  was  Rs  9000/-.  Claimant  has  duly  proved  the  salary 

certificate being Ex-3, issued by the employer through the PW-2, in support 

of  the  salary  of  the  deceased.  Thus,  taking  the  above  income  of  the 

deceased  Rs  6000/-  per  month  and  annual  loss  of  dependency,  after 

deducting half on account of personal expenses of the deceased, comes to 

Rs 36,000/-. Applying the multiplier 13, the total loss of dependency comes 

to Rs 4,68,000/-.
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Loss of dependency 36000 x 13 …  4,68,000.00 
Funeral expenses … 5,000.00
Loss of love and affection … 5,000  .00  
Total … Rs 4,78,000.00

In view of my discussion in issue no. 1 and considering the fact that 

the claimant impleaded insurer of both the offending vehicles in the case, 

both the companies are liable to pay equal share of the award. Accordingly 

this issue no. 2 is decided in favour of the claimant.  

                                                 A W A R D
        
       Rs 4,78,000/- (Rupees Four lakh seventy-eight thousand) is awarded 

with interest @ 6% p.a. from the date of filing the claim petition, 31.03.09 

till payment. The amount paid as no-fault liability shall be adjusted. The 

opposite  party,  United  India  Insurance  Company  Ltd,  and  New  India 

Assurance Co Ltd, are directed to satisfy the award within 30 days from the 

date of order. 50% of the awarded amount shall be kept in fixed deposit in 

the name of the mother of the deceased for a period of three (3) years in a 

nationalized bank.

Given  under  my  hand  &  seal  of  this  Court  on  this  7th  day  of 

September 2012.

(P K Phukan)
Member

Motor Accident Claims Tribunal
Kamrup, Guwahati
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