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J U D G M E N T

Mrs Dipali Saikia has filed a claim petition on behalf of her son, Sri 

Palash Saikia, seeking compensation for the injuries sustained by him in a 

vehicular accident on 28.12.05, involving vehicle No. AS-02/C-1145 which 

was insured with Oriental Insurance Co Ltd. 

Case of the claimant in brief is that on the fateful day at about 11.30 

PM when he was going to home on his bicycle, the above numbered auto-

van, driven in a rash and negligent manner, hit him and as a result he 

sustained grievous injury. 

The OP No. 1, the owner-cum-driver of the offending vehicle, did not 

participate in the proceeding and the case proceeded ex-parte against him.

The OP No. 2, Oriental Insurance Co Ltd, has denied all averments of 

the claim petition and contended as usual that the claim-petition is  not 



maintainable on the ground of non-joinder of necessary parties and that 

the amount of compensation claimed by the claimant is frivolous, imaginary 

and  without  any  basis.  The  insurance  company  declined  to  accept  the 

liability if there was violation of policy conditions or if the driver did not 

have valid and effective driving licence at the time of accident.

On the basis of the pleadings, the following issues are framed for 

adjudication :-

1 Whether  claimant,  Palash  Saikia,  sustained  injuries  in  the  alleged 
road accident dated 28.12.05 involving vehicle no. AS-02/C-1145 and 
whether  the  said  accident  took  place  due  to  rash  and  negligent 
driving of the driver of the offending vehicle ?

2 Whether the claimant is entitled to receive any compensation and, if 
yes, to what extent and by whom amongst the opposite parties, the 
said compensation amount will be payable ?

During enquiry, the claimant examined himself as PW-1. The insurer 

also examined one witness as DW-1 in support of the case.

I  have  carefully  perused  the  entire  materials  brought  on  record, 

heard the submissions made by the learned counsels and have decided the 

issues as under :-

ISSUE NO. 1

The  claimant  has  averred  in  the  petition  and  also  stated  in  his 

evidence that on 28.12.05 at about 11.00 PM when he was going back to 

home on his  bicycle,  the  offending  auto-van bearing  no  AS-02/C-1145, 

driven in a rash and negligent manner, hit him from behind and, as a result 

he  sustained  grievous  injuries.  Immediately  after  the  accident,  he  was 

taken  to  Jakhalabandha Civil  Hospital  and  was  shifted  afterward  to  GD 

Hospital & Research Center, Nagaon, and subsequently to EMM Hospital & 

Research Center, Tezpur, where some surgical operation was done on him. 

In  support  of  the  oral  evidence  the  claimant  has  proved  the  accident 

information report, being Ex-1, and medical documents, being  Ex 3, 4, 5 

and 6 series. Indeed the evidence of the claimant as regards the factum of 

accident involving the offending vehicle and the claimant sustaining injury 

remained  unshaken.  The claimant  stated  categorically  that  the  accident 

occurred due to rash and negligent driving of the offending vehicle No. AS-
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02/C-1145.  Opposite  parties  have  not  adduced  any  rebuttal  evidence. 

Thus, the oral evidence of the claimant side coupled with the documentary 

evidence mentioned above established that the claimant sustained injury in 

the  motor  accident  due  to  rash  and  negligent  driving  of  the  offending 

vehicle.  That the offending vehicle was insured with the opposite party, 

Oriental  Insurance Co, is  not in dispute. Hence, this issue is  decided in 

favour of the claimant.

ISSUE NO. 2

In  view  my  decision  of  issue  no.  1,  the  claimant  is  entitled  to 

compensation. Now the question is whether insurance company is liable to 

indemnify  the  owner.  DW-1,  Junior  Assistant  of  DTO  Office,  Nagaon, 

brought the driving lcience register containing the driving licence particular 

of the driver and deposed that he was only authorized to drive LMV and 

Motorcycle,  there was no authorization to drive three wheeler  for which 

separate authorization is required, but in cross-examination he could not 

say whether LMV includes Auto van. The offending vehicle is the Auto van 

no. AS-01/C-1145. Since it is a three wheeler, the skill required to drive the 

same  is  different  from  that  of  motorcycle  or  LMV.  Obviously  he  need 

separate authorization to drive the same. Since the driver did not have 

authorization to drive Auto van, it was an infraction by the owner-cum-

driver  of  the vehicle.  When there  is  violation of  policy condition by the 

owner, there is no question of directing the insurer to pay first and then 

recover  it  from owner  and  insurance  company  cannot  be  saddled  with 

liability.  The  owner  himself  is  liable  to  pay  the  compensation  to  the 

claimant.

Claimant  has  stated  in  his  evidence  that  due  to  the  accident  he 

sustained injuries, which has caused him disablement to the extent of 50%. 

Ex-3 and 3(1)  are the discharge certificates of  GD Hospital  & Research 

Centre,  Nagaon,  and  EMM  Hospital  &  Research  Centre,  Tezpur, 

respectively. Ex-3 shows that although he was admitted in the hospital on 

29.12.05 but was referred to a different hospital and discharged on that 

day  itself.  Ex-3(1)  shows  that  he  was  admitted  in  EMM  Hospital  on 

29.12.05 for multiple fracture injuries of both legs and fingers etc and was 

discharged after treatment on 04.01.06. Although the claimant stated that 
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he had spent about Rs 1,00,000/- towards his treatment, but the medical 

documents pertaining to expenditure incurred, Ex 4 & 5 series, show that 

an amount of 46151/- was actually incurred. There is no doubt about the 

serious  injuries  sustained  by  the  claimant  and  that  he  had  to  undergo 

surgical operation for fixing the same. As the medical documents produced 

by him remained unshaken, he is entitled to get the expenditure incurred 

for treatment, as pecuniary damages. The claimant has deposed that he 

suffered permanent disability of 50% and has proved an Identity Card of 

Disability, Ex-8, and a Pass Book of the same, Ex-9, issued by the District 

Social  Welfare  Officer,  Nagaon.  But  as  the  issuing officer  has  not  been 

examined and the doctor has not examined by the claimant to prove the 

disability  and  as  such  it  would  not  be  proper  to  hold  that  the  injured 

suffered 50% disability. 

The claimant has stated that prior to accident he used to earn the 

bread for his family through business and his income was 4500/- per month 

and has submitted an income certificate, Ex-7, issued by the Secretary I/c, 

Jakhalabandha  Gaon  Panchayat.  But  the  Secretary  has  also  not  been 

examined.

However, besides the pecuniary damages, the claimant is entitled to 

some amount of non-pecuniary damages on account of pain, shock and 

suffering. Thus, having considered the nature of injury sustained by the 

injured and expenditure incurred therefor and the facts and circumstances 

of the case, just and reasonable compensation to which the claimant would 

be entitled in the  instant case is assessed as under :- 

Medical expenditure .. 46,151.00 
Pain, shock and suffering etc .. 10,000.00
Incidental expenses during treatment .. 10,000  .00  
Total .. Rs 66,151.00
                                                     Say .. Rs 66,000.00

A W A R D

Rs 66,000/- (Rupees Sixty-six thousand) is awarded with interest @ 

6%  p.a.  from  the  date  of  filing  the  claim  petition,  i.e.  06.03.06,  till 

payment. The OP No. 1, owner-cum-driver, Pitambar Baruah, is directed to 

pay the award within one month from the date of order.
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Given  under  my  hand  &  seal  of  this  Court  on  this  24th day  of 

December 2012.

Paran Kumar Phukan
Member

Motor Accident Claims Tribunal
Kamrup, Guwahati
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