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HIGH COURT FORM NO. (J) 2.

HEADING OF JUDGMENT IN ORIGINAL SUIT.

IN THE COURT OF MUNSIFF NO. 3 AT GUWAHATI.

DISTRICT-KAMRUP

Title Suit Case No. 593/2007

Present: Naguib Ahmed. A.J.S
M.Sc (Agriculture), LL.B

Munsiff No.3, Kamrup,
Guwahati.

26st day of September, 2012

M/S Shree Siddha Builders & Engineers PVT. Ltd.
Represented by:-
Makhan Lal Patni
S.O: Late Madan Lal Patni
HEAD OFFICE:-
Siddhi Point
Sati Joymati Road, Athgaon,
Guwahati  
District: Kamrup, Assam…….………………………………: Plaintiff(s).

-Versus-

Sri. Subhash Kumar Agarwal.
S.O: Late Jhabarmal Agarwal.
R.O: Flat No- 404, Block No-VI
Neha Apartment,
Sati Joymati Road, Athgaon, 
Guwahati-781001
District: Kamrup, Assam …….………………..……….….: Defendant(s)

This suit coming on for final hearing on 1.09.2012 in the presence of:-

1. : Advocate for the plaintiff(s).

And

2. None : Advocate for the defendant(s).
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 and  having  stood  for  consideration  to  this  day,  the  court  delivered  the 

following Judgment. 

JUDGEMENT

1.  Plaintiff’s  case:  The  plaintiff  is  a  private  Limited  Company 

incorporated under  the companies  Act  and is  carrying on the business  of 

builders, developers etc and having is head office at Siddha Point, Athgaon, 

Guwahati, and is represented Sri Makhan Lal Patni, who is well conversant 

with the  facts  and circumstance  of  the  case.  The plaintiff  is  the  absolute 

owner of a plot of land measuring about 5 Kathas covered by Dag No. 1060 

and 1527 (old) / 1780 (new) of KP Patta No. 239 (old) 146 (new) of revenue 

village Sahar Guwahati Part II, Mouza- Guwahati, Athgaon more specifically 

described  in  schedule  A  of  the  plaint  along  with  a  multistoried  R.C.C. 

building popularly known as  Siddha point.  The defendant  approached the 

plaintiff and offered to purchase an office room measuring about 319 sq. ft. 

on the first floor of the aforesaid building on ownership basis. An agreement 

was executed between the plaintiff and the defendant on 09.01.2004.  The 

office room has been fully and particularly described in Schedule B of the 

plaint. The defendant agreed to pay a sum of Rs 1, 27,600 (One lakh twenty 

seven  thousand  and  six  hundred)  only  to  the  plaintiff  towards  the  sale 

consideration as well as to pay the maintenance charges in pursuance of the 

said agreement.  The defendant  paid the sale  consideration but  has been a 

regular  defaulter  as  regards  the  maintenance  charges.  After  repeated 

reminders the defendant has paid the maintenance charges upto 31.03.2006. 

The defendant has again failed to pay the proportionate share of cost and 

expenses incurred for maintenance of the said building. The plaintiff from 

time to time requested the defendant for clearing the said dues but inspite of 

repeated requests the defendant failed to clear to the maintenance dues. The 

plaintiff  states  that  the Schedule B premise  was agreed to  be sold to  the 

defendant on specific terms and conditions and on failure of the defendant to 

comply with the said terms and conditions, the aforesaid agreement  dated 

09.01.2004 is liable to be declared as in-operative and the defendant is liable 

to be evicted from the suit premises. Plaintiff begs to state that in spite of 

clear  stipulation  of  making  payment  of  proportionate  share  of  cost  and 
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expenses for  maintenance of the building vide  Clause 13 of the aforesaid 

agreement  which  provides  that  the  decision  of  the  plaintiff  as  to  the 

determination of such proportionate share payable by the defendant shall be 

final  and binding on the defendant,  and accordingly on the failure of  the 

defendant to clear the maintenance dues the defendant is liable to be evicted 

from the suit premises. The plaintiff is ready to refund the amount of Rs. 

1,27,600/-  (One lakh twenty seven thousand and six hundred) only to the 

defendant after deducting the due maintenance amount. Inspite of repeated 

opportunities provided to the defendant to perform his part of agreement the 

defendant failed to perform his part of agreement.  Hence the defendant is 

liable to be vacated from the suit  premise on his failure to act as per the 

agreed terms and conditions of the agreement particularly on the failure of 

the  defendant  to  pay  the  maintenance  charges  of  the  suit  premise.  The 

plaintiff  apprehends that  the defendant  may  attempt  to  encumber  the  suit 

premise  by  illegally  handing  over  or  parting  with  the  possession  of  the 

premise to some other person.

2.  Plaintiff’s prayer: The plaintiff therefore prayed for:

a) A  decree  for  declaration  of  the  plaintiff’s  rights  title  and 

interest,  to  the  effect  that  the  agreement  to  sale  dated 

09.01.2004 for sell of Schedule-B premise stands cancelled or 

terminated on the failure of the defendant to make payment of 

proportionate share of costs and expenses for maintenance of 

the  building  as  per  Clause  13 of  the  agreement  and 

consequently the defendant is liable to return the possession of 

the schedule B premise back to the plaintiff.

b) A decree for declaration of the plaintiff’s rights to the effect 

that  the  plaintiff  is  entitled  to  the  vacant  possession  of  the 

Schedule-B premise back from the defendant on refund of such 

amount as may be payable to the defendant.

c) Realization of maintenance charges.

d) Permanent injunction.

e) Cost of the suit 

f) Other reliefs.
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3. Defendant’s version: 

 The defendant filed written statement (W.S) and contested the suit. 

The  defendant  submitted  that  the  plaintiff  has  made  gross  illegalities, 

irregularities  in  the  accounts  of  the  maintenance  charges.  Plaintiff  has 

arbitrarily indiscriminately as per their whims and caprices have charged and 

demanded the maintenance charges which are in violation of the agreement. 

The demand of the plaintiff is illegal and unjustified. The plaintiffs are liable 

to furnish the details of the copy of maintenance charges to the owner if the 

maintenance amount is disputed. The plaintiff in the name of collection of 

maintenance charges has been making profits. The aforesaid documents and 

accounts relating to maintenance charges balance sheets etc are needed to 

substantiate the claims of the plaintiff. The defendant strongly objected to the 

right  of  the  plaintiff  to  have  absolute  rights  alone  in  determining  the 

proportionate  charge  of  maintenance.  The  plaintiff  charged  the  same 

whimsically without any regard to the principles of equity and natural justice. 

The plaintiff is also not above the principle of maintenance of transparency of 

accounts  and  the  plaintiff  cannot  fix  the  same  arbitrarily.  As  per  the 

agreement the plaintiff has received a sum of Rs 1, 27,600/- (One lakh twenty 

seven thousand and six hundred) only as full and final consideration against 

the sale of the apartment and had accordingly handed over the possession of 

the  apartment  to  the  defendant  as  absolute  owner  thereof  together  with 

permanent, transferable and heritable rights, title and interest. After the sale 

the plaintiff cannot claim to refund the amount and takeover possession of 

the property. That after the sale of the property the vendor has lost his rights 

over the same and as such any claim thereof is illegal and invalid.

In the premises the defendant prayed for dismissal of the suit with

compensatory cost.

4. Issues: 

 Upon determination of the rival pleadings the following issues were 

reframed on 17.02.2012.

1. Whether the suit is maintainable in its present form?
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2. Whether  the  defendant  has  violated  the  term of  the  agreement 

dated 09.01.2004 executed between the parties and therefore the 

said agreement dated 09.01.2004 is liable to be cancelled?

3. Whether the plaintiff is entitled to recover the vacant possession 

of the Schedule-B premises from the defendant?

4. Whether the plaintiff is entitled to the decree as prayed for?

5. Whether the plaintiff is entitled to any other relief (s)?

5.  Witnesses: 

In the suit the plaintiff examined 1 (One) witness and defendant did 

not examine any witnesses. Plaintiff has also exhibited many documents.

6.  Discussions, Decisions and Reasons thereof: 

 I have also heard arguments at length. 

7.  Issue No. 2 and 3:  

 In the present circumstances of the case these issues appear to be the 

most vital one and hence taken up for discussion first. For better appreciation 

of evidence both the issues are taken together.  PW-1 Basant Kumar Patni  

deposed that that he is one of the directors of the plaintiff  company. The 

plaintiff  is  his  own  brother.  He  is  looking  after  the  case  and  is  fully 

conversant with the facts and circumstances of the case. In cross examination 

he deposed that the plaintiff company had its own memorandum.  Plaintiff 

company has been maintaining the balance sheet and profit and loss accounts 

and the other trading accounts since the year 2000.  In the instant suit the 

plaintiff has however not filed any such documents. The primary business of 

the plaintiff is of construction works. They sold one room to the defendant 

and the defendant paid the consideration of the room in full. However they 

admitted that the sale-deed has not been executed yet. Till date they have not 

executed the sale-deed in favour of the defendant. There is no decision of the 

board  as  to  which  activities  of  the  building  will  be  included  in  the 

maintenance  of  the said  building.  There is  no such agreement  as  such to 

determine  the  maintenance  activities.  There  is  no  association  of  the  said 

building to look after the maintenance works of the said building. He does 

not know as to how much charges are collected as maintenance charges. In 
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the meeting of the board of directors decisions were taken to institute this suit 

but the minutes of such meetings have not been exhibited in the instant suit. 

 Exhibit-1 : Agreement to sell.

Exhibit-2 to 6 : plaintiff’s letter to the defendant.

Exhibit-7 : Advocate’ notice.

Exhibit- 8 to 9 : Postal receipts.

 Now appreciating the aforesaid evidence it is evident that there is no 

clear  cut  maintenance  criteria  and  subsequent  maintenance  charges  to  be 

imposed  upon  individual  owners.  There  are  no  such  guidelines  as  to 

imposition of such charges. Although books of accounts are maintained but 

none of them has been exhibited to substantiate the claim of the plaintiff that 

any such criteria are there to charge maintenance cost and the defendant has 

in  fact  defaulted  in  such  payments.  No  balance  sheets,  profit  and  loss 

accounts, trading accounts and others have been exhibited by the plaintiff. 

The defendant has bought the room as described in schedule B by paying the 

consideration in full.  Under such circumstances  it  cannot  be said that  the 

defendant has violated any terms of the agreement.  The plaintiff  failed to 

prove that the defendant violated any terms of the agreement. 

 However in case, the defendant violates such terms of the agreement 

and under such situation whether the plaintiff is entitled to recover the vacant 

possession of  the Schedule-B premise  is a  pure question of  law,  more-so 

when there is a valid sale of property. The DW has admitted that the sale is 

proper  as  the defendant  paid the consideration in  full.  Section 54 of  The 

Transfer  of  Property  Act,  1882 defines  sale  as  “Sale  is  a  transfer  of  

ownership in exchange for a price paid or promised or part-paid and part-

promised.” In the instant case the sale has been proper and with the sale of 

the property the vendor has lost his ownership rights over the same. Under 

such  principles  of  The  Transfer  of  Property  Act,  1882, the  question  of 

recovery of possession back by the seller does not arise at all. The ownership 

rights  are  exclusively  vested  upon  the  defendant  under  the  present 

circumstances of the case. As per the agreement the plaintiff has received a 

sum of Rs 1, 27,600/- (One lakh twenty seven thousand and six hundred) 

only as full and final consideration against the sale of the apartment and had 

accordingly handed over the possession of the apartment to the defendant as 
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absolute owner thereof together with permanent,  transferable and heritable 

rights, title and interest. After the sale the plaintiff cannot claim to refund the 

amount and takeover possession of the property. That after the sale of the 

property the vendor has lost his rights over the same

 Accordingly these issues are decided and go against the plaintiff.

8.  Issue No. 1:  

 On  perusal  of  the  pleadings  and  on  appreciating  the  evidence  on 

record it is evident that the suit is maintainable. The pleadings further reveals 

that the suit is properly valued and proper court fee has been paid. The suit is 

filed within time.

 Accordingly this issue is decided

9.  Issue No. 4 and 5:  

 For  the  convenience  of  discussion  and  for  better  appreciation  of 

evidence, both the issues are taken together. On the basis of the discussions 

made in Issue No.2 and 3 and in view of the decisions arrived there-in, no 

further discussion is required in these issues under the present circumstances 

of the case.

The plaintiff is not entitled to any decree as prayed for. Accordingly 

the plaintiff is not entitled to any relief as such.

 These issues are decided in negative and goes against the plaintiff.

10. ORDER
 In the conclusion, the suit is dismissed on contest with cost. 

 Prepare decree accordingly.

The case is disposed of, on contest.

 Given under my hand and seal of this court on 26th day of September 

2012

Naguib Ahmed
Munsiff No.-3, Kamrup,

Guwahati.

APPENDIX
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Plaintiff’s Witnesses

PW-1 Basant Kumar Patni 

Exhibit-1 : Agreement to sell.

Exhibit-2 to 6 : Plaintiff’s letter to the defendant.

Exhibit-7 : Advocate’ notice.

Exhibit- 8 to 9 : Postal receipts.

Defendant’s Witnesses

None

Case laws discussed

None

Naguib Ahmed
Munsiff No.-3, Kamrup,

Guwahati.
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