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HEADING OF JUDGMENT IN ORIGINAL SUIT

District-Kamrup

In the  Original Court of Munsiff No. 2

Present- S. Handique

Friday   the   3rd    day  of  Oct’2012
                             
                                 
                              Money   Suit  No. 97/11
        
Ratan Sarma                                               Plaintiff
                                                            Vs

Rabin Sarma & anr.                Defendant 
                                                                                       

This suit coming for final hearing   on 6-9-12 in presence of

 Mr. Manjit Sarma                   Advocate for the plaintiff

None                                           Advocates of the  defendant

And  stood  for  consideration  to  this  day  the  court  delivered  the 
following judgment.                               
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JUDGMENT

                                                                                                           M.S. 97/11
This is a suit for realization of Rs 1,32,500/- filed by plaintiff Sri Ratan 
Sharma  against  defendants  Shri  Rabin  Sharma  and  Dhrubajit  Bora 
Sharma. The case of the plaintiff is that the defendant no. 1 is known 
to him. The defendant no.1 asked him to advance a loan amount of 
RS.1,40,000/-  in  the  second  week  of  January’2010.  Thereafter,  the 
defendant  no.1  took  Rs.1,40,000/-  from  the  plaintiff  on  24.1.10  by 
executing a bond with surety dtd. 24/25.1.10 and also executed one 
promissory note dtd 24/25-1-10. The defendant no.2 stood as surety 
for  the  repayment  of  the  loan.  The  plaintiff  on  2.3.10  asked  the 
defendant  no.1  to  repay  the  amount  to  which  the  defendant  no.1 
replied that he will pay after one week. The plaintiff again approached 
the  defendant  on  10.3.10  and  27.3.10  and  on  both  the  dates  the 
defendant no.1 asked for some more time. The plaintiff then sent one 
legal notice to the defendant on 29-4-10 demanding repayment within 
15 days. The defendant No.1 after receiving the notice met the plaintiff 
and acknowledged  the  debt  once  again  on 17.5.10.  On  21.5.10  the 
defendant  no.1  executed  one  deed  of  declaration  admitting  the 
execution of money bond with surety dtd. 24/25.1.10 and promissory 
note dtd. 24/25.1.10 and promised to pay the amount within 17.12.10. 
Thereafter,  the  defendant  no.1  paid  Rs.  7,500/-  in  total  on  five 
different  dates  till  4.12.10,  however  he  failed  to  clear  the  balance 
amount  of  Rs.  1,32,500/-  till  filling  of  the  suit.  Hence,  finding  no 
alternative the plaintiff filed the present suit. 

The  defendant  no.1  contested  the  suit  by  filling  written  statement 
wherein he took the usual pleas such as, there is no cause of action, 
the suit is barred by waiver, estoppel, the suit is not maintainable, the 
suit is barred by time, the suit is hit by the provisions of the Money 
Lender’s  Act  and  so  on.  The  defendant  no.1  denied  that  he  took 
Rs.1,40,000/- from the plaintiff. On the contrary he stated that he took 
Rs. 7,500/- on condition that he will repay it in five installments within 
December’2010  and  for  that  purpose  he  signed   blank  papers. 
According to him, the plaintiff paid him Rs.7,500/- on condition that he 
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will sign four blank non-judicial stamp papers and one blank paper as 
security. He stated that the said amount has already been paid through 
cheques and the amount is  liquated on 4.12.10. He denied that the 
defendant no.2 stood as surety. It is further contented that the plaintiff 
himself  is  not  sure  whether  he  executed  the  promissory  note  on 
24.1.10  or  25.1.10.  He  also  denied  that  the  plaintiff  asked  him  on 
various dates to repay the amount of Rs. 1,40,000/-. According to him, 
he is not liable to pay any amount to the plaintiff.

The following issues were framed by my learned predecessor:

                                           ISSUES

1. Whether the suit is barred by limitation?
2. Whether the suit is prohibited under money lender’s prohibition 

Act?
3. Whether the defendants have any debt to the plaintiff?
4. Whether  the  alleged  money  bond  and  promissory  note 

dtd.24/25.1.10 are fraudulent and manufactured?
5. Whether  the  alleged  money  bond  and  promissory  note  are 

properly stamped?
6. Whether  plaintiff  is  entitled  for  a  decree of  Rs.  1,32,500/-  as 

prayed for?
7. To what relief or reliefs the parties are entitled to?

Decisions and reasons thereof:

The plaintiff  filed  his  evidence  on  affidavit.  But  the  defendant  side 
neither cross examined him nor adduced any evidence.
I have gone through the written arguments filed by the plaintiff. I place 
my findings as follows.

Decision on issue no. 1

The defendant no. 1 contended that the suit is barred by limitation. 
This is  a suit for realization of money given as a loan. As per the plaint 
the money was advanced on 24-1-10 which was payable on demand 
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within a  short  period.  According to the plaintiff,  the defendant was 
requested to repay the loan on 2.3.10, 10-3-10, 27-3-10 and thereafter 
the legal notice was sent on 29-4-10 and then he acknowledged the 
debt on 17-5-10. The defendant no. 1 then paid  Rs. 7,500/- in total by 
4.12.10.  The  suit  is  filed  on  17-3-11.  So  if  we  count  the  date  of 
limitation  from  the  alleged  date  of  taking  the  loan  also  the  suit  is 
within time.
Issue no. 1 is decided in the negative.

Decision on issue no. 2:

The contention was raised in  the written statement  that  the suit  is 
barred by the provisions of the Money Lenders Act. Let me discuss the 
relevant  provisions  of  the  Assam  Money  Lenders  Act,  1934  in  this 
respect.

The term  "Money lender"  is  defined in  Section 2(1)  of  the Assam 
Money Lenders Act,  1934 as a person who in the regular  course of  
business  advances  a  loan  as  defined  in  this  Act  and  shall  include, 
subject to the provisions of Section 6, the legal representatives and the 
successors-in-interest  whether  by  inheritance,  assignment  or 
otherwise of the person who advanced the loan and money-lending 
shall be construed accordingly.

 In Sub-section (3)  'loan' means an advance, whether of money or in 
kind, made on condition of repayment with interest and includes any 
bond bearing interest executed in respect of  past  liabilities and any 
transaction which is in substance a loan, but does not include-

(a)  a  loan  to  or  by,  or  a  deposit  with,  any  society  or  association 
registered  under  the  Societies  Registration  Act,  1960  or  under  any 
other law relating to public religious or charitable objects;

(b) a loan advanced before or after the commencement of this Act by a 
Bank which has been declared to be a notified Bank under Section 2-A 
whether or not such bank was declared to be a Bank at the time the 
loan was advanced.
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Section 2-A provides that the State Government may, by notification in 
the Official  Gazette,  declare any bank to be a notified bank for  the 
purpose of this Act.

 Under  Section  4  any  contract  made  before  or  after  the 
commencement of this Act for the loan of money by a moneylender 
shall  be  illegal  in  so  far  as  it  provides  directly  or  indirectly  for  the 
payment of compound interest or for the rate or amount of interest 
being increased by reason of any default in the payment of sums due 
under the contract.

 Section 6 provides that every money lender shall regularly maintain an 
account for each borrower separately of all transactions with dates and 
places  of  such  transaction  in  respect  of  any  loan  advanced  to  that 
borrower  and  furnish  such  borrower  every  year  with  an  eligible 
statement of accounts in the prescribed manner signed by the money-
lender or his authorized agent.

 In  Section  6-A  provision  is  made  that  every  money-lender,  who 
received  repayment,  from  his  borrower  on  account  of  any  loan 
advanced to him or payment of  any interest  therein shall  forthwith 
give a receipt therefore.

 In  Section 7-B it  is  laid down that  every person who carries  on or 
intends to carry on the business of  money-lending shall  get  himself 
registered by an application made to the Registrar in prescribed form 
and prescribed fees and, for such registration the Registrar shall grant 
a registration certificate to him in such form as may be prescribed.

 In Section 7-C it is provided that no person shall carry on the business 
of money-lending unless he holds a valid registration certificate in this 
behalf.

 Under Sub-section (2) contravention of the provisions of Sub-section 
(1) is made punishable with simple imprisonment and fine.

 Section 7-D deals with maintainability of the suit. It provides:
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 No suit for the recovery of a loan advanced by a moneylender shall 
proceed in a civil court until the court is satisfied that he holds a valid 
registration certificate or that he is not required to have a registration 
certificate by reason of the fact that he does not carry on the business 
of money-lending.

In the present case the plaintiff  does not fall  under the category of 
money lenders as covered by the Act. There is nothing on record to 
suggest  that  he  indulges  in  money  lending  in  his  regular  course  of 
business.  The  alleged  loan  which  was  advanced  did  not  carry  any 
interest to become a ‘loan’ as defined under the Act.

Hence issue no. 2 is decided in the negative.

Decision on issue no. 3 &4:

The plaintiff has filed the suit alleging that the defendant no. 1 took the 
loan of Rs 1,40,000/- from him but repaid only Rs 7,500/-. He alleges 
that the defendant no. 2 stood as surety. The plaintiff deposed that the 
defendant  no.  1  executed  one  money bond with  surety  (  Ext.1)and 
another promissory note dtd 24/25-1-10 ( Ext. 2) whereby he promised 
to repay the loan of Rs 1,40,000/- to the plaintiff. He deposed that the 
defendant no. 2 stood as surety for the loan and he too signed the 
money bond with surety. The defendant no. 1 admitted in his written 
statement  that  he  had  signed  some papers  which  he  alleges  to  be 
blank stamp papers and blank papers. But he has not cross examined 
the plaintiff nor adduced any rebuttal evidence to prove that he did 
not  execute  Ext.  1  and  Ext.  2.  The  plaintiff  has  testified  that  he 
requested the defendant on various dates to repay the amount but in 
vain, so he sent legal notices to both the defendants. Ext. 3 and Ext. 4 
are the said legal notices dtd 29-4-10. The defendant is said to have 
acknowledged  the  debt  on  17-5-10  and  21-5-10  by  executing  two 
declarations which are exhibited as Ext. 5 and Ext. 6. The plaintiff has 
stated that the defendant paid Rs 7,500/- in total to him on various 
dates till 4-12-10 but did not clear the balance amount till filing of the 
suit. The defendant has admitted that he has paid Rs 7,500/- to the 
plaintiff  which  he  took  from  the  plaintiff.  But  in  absence  of  any 
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evidence from the defendant side to prove that he had taken only Rs 
7,500/-  from  the  plaintiff,  the  preponderance  of  probability  lies  in 
favour of the plaintiff.  The defendant though took the plea that the 
money bond and the promissory note were manufactured he did not 
prove  it  by  leading  any  evidence.  Mere  allegation  of  a  deed  being 
fraudulent and manufactured without proving it is not enough, more 
so when he admitted to have signed some stamp papers and other 
papers. 
The plaintiff has been able to prove his case.
Issue no. 3 is decided in the affirmative. Issue no. 4 is decided in the 
negative. 

Decision on issue no. 5:

This issue relates to stamping of the money bond and promissory notes 
dtd 24/25-1-10 which are relied upon by the plaintiff.  The defendant 
no. 1 had raised the plea that the said documents are not properly 
stamped but the court did not decide the said matter at the earliest. 

Section 35 of the Indian Stamp Act, 1899 deals with the admissibility 
of documents not stamped properly. It provides:

No instrument chargeable with duty shall be admitted in evidence for 
any  purpose  by  any  person  having  by  law  or  consent  of  parties 
authority  to receive  evidence,  or  shall  be  acted upon,  registered or 
authenticated by any such person or by any public officer, unless such 
instrument is duly stamped:

Provided that—
(a) any such instrument not being an instrument chargeable 1*[with a 
duty  not  exceeding  ten  naye  paise]  only,  or  a  bill  of  exchange  or 
promissory note, shall,  subject to all  just exceptions,  be admitted in 
evidence on payment of the duty with which the same is chargeable, 
or, in the case of an instrument insufficiently stamped, of the amount 
required to make up such duty, together with a penalty of five rupees, 
or, when ten times the amount of the proper duty or deficient portion 
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thereof exceeds five rupees, of a sum equal to ten times such duty or 
portion;

(b) where any person from whom a stamped receipt could have been 
demanded,  has  given  an  unstamped  receipt  and  such  receipt,  if 
stamped,  would  be  admissible  in  evidence  against  him,  then  such 
receipt  shall  be  admitted in  evidence against  him on payment  of  a 
penalty of one rupee by the person tendering it;

(c)  where  a  contract  or  agreement  of  any  kind  is  effected  by 
correspondence consisting of two or more letters and any one of the 
letters  bears  the proper  stamp,  the contract  or  agreement  shall  be 
deemed to be duly stamped;

(d)  nothing  herein  contained  shall  prevent  the  admission  of  any 
instrument in evidence in any proceeding in a Criminal Court,  other 
than a proceeding under Chapter XII or Chapter XXXVI of the Code of 
Criminal Procedure, 1898; (5 of 1898.)

(e)  nothing  herein  contained  shall  prevent  the  admission  of  any 
instrument in any Court when such instrument has been executed by 
or on behalf of the Government, or where it bears the certificate of the 
Collector as provided by section 32 or any other provision of
this Act.

Section  36  provides  where  an  instrument  has  been  admitted  in 
evidence, such admission shall not, except as provided in section 61, be 
called in question at any stage of the same suit or proceeding on the 
ground that the instrument has not been duly stamped.
The Hon’ble Supreme Court  in  Javer  Chand V.  Pukhraj  Surana,  AIR 
1961 SC 1665 has held that once the court rightly or wrongly decides to 
admit the document in evidence, so far the parties are concerned, the 
matter is closed.
Section 61 deals with  revision of certain decisions of Courts regarding 
the sufficiency of stamps –
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(1) When any Court in the exercise of its civil or revenue jurisdiction or 
any  Criminal  Court  in  any  proceeding under  Chapter  XII  or  Chapter 
XXXVI of the Code of Criminal Procedure, 1898,
(5 of 1898.) makes any order admitting any instrument in evidence as 
duly stamped or as not requiring a stamp, or upon payment of duty 
and a penalty under section 35, the Court to which appeals lie from, or 
references are made by, such first-mentioned Court may, of its own 
motion or  on the application of  the Collector,  take such order  into 
consideration.
(2)  If  such  Court,  after  such  consideration,  is  of  opinion  that  such 
instrument should not have been admitted in evidence without the 
payment of duty and penalty under section 35, or without the payment 
of  a  higher  duty  and  penalty  than  those  paid,  it  may  record  a 
declaration  to  that  effect,  and  determine  the  amount  of  duty  with 
which such instrument is chargeable, and may require any person in 
whose possession or power such instrument then is, to produce the 
same, and may impound the same when produced.
(3) When any declaration has been recorded under sub-section (2), the 
Court recording the same shall send a copy thereof to the Collector, 
and, where the instrument to which it relates has been
impounded or is otherwise in the possession of such Court, shall also 
send him such instrument.
–
(4) The Collector may thereupon, notwithstanding anything contained 
in the order admitting such instrument in evidence, or in any certificate 
granted under section 42, or in section 43, prosecute any person for 
any offence against the Stamp-law which the Collector considers him 
to have committed in respect of such instrument: Provided that-- (a) 
no such prosecution shall be instituted where the amount (including 
duty and penalty) which, according to the determination of such Court, 
was payable in respect of the instrument under section 35, is paid to 
the Collector, unless he thinks that the offence was committed with an 
intention of evading payment of the proper duty; (b) except for the 
purposes of such prosecution, no declaration made under this section 
shall  affect  the  validity  of  any  order  admitting  any  instrument  in 
evidence, or of any certificate granted under section 42. 
The above provision is not applicable in the present case. 
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 In the instant case the money bond and the promissory note for Rs 
1,40,000/- are already exhibited in evidence by the plaintiff  and the 
defendant side has failed to cross examine the plaintiff on the validity 
of these documents. The money bond ( Ext. 1) is prepared on a stamp 
paper of Rs 30/- and in the promissory note four one rupee adhesive 
revenue  stamps  are  affixed.  These  documents   are  signed  by  my 
predecessor. I find no infirmity with these documents which appear to 
be sufficiently stamped. 
Issue no. 5 is decided in the affirmative.

Issue no. 6&7

In view of the above discussions I hold that the plaintiff is entitled to 
the decree for Rs 1,32,500/- plus interest at the contractual rate w.e.f 
date of filing  till realization.  Issue no. 6 is decided in the affirmative 
and issue no. 7 is decided accordingly. 

 ORDER

The suit is decreed with cost. 
The defendants are jointly and severally liable to pay Rs 1,32,500/- to 
the plaintiff with interest at the contractual rate w.e.f date of filing till  
realization. 
Prepare decree accordingly. Given under my hand and seal of the court 
on 3-10-12. 

                                                                                                S. Handique
                                                                                    Munsiff No. 2, Kamrup
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ANNEXURES
PLAINTIFF
PW1.. RATAN SARMA
DOCUMENTS
EXT.1.. MONEY BOND DTD 25-1-10
EXT. 2.. PROMISSORY NOTE DTD 25-1-10
EXT. 3..LEGAL NOTICE DTD 29-4-12 TO DEFENDANT NO. 1
EXT. 4.. LEGAL NOTICE DTD 29-4-10 TO DEFENDANAT NO. 2
EXT. 5.. DECLARATION DTD 17-5-10 EXECUTED BY DEFENDANT NO. 1
EXT. 6.. DECLARATION DTD 21-5-12 EXECUTED BY DEFENDANT NO. 1

DEFENDANT SIDE 
NONE
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