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HEADING OF JUDGMENT IN ORIGINAL SUIT

District-Kamrup

In the  Original Court of Munsiff No. 2

Present- S. Handique

Friday   the   3rd    day  of  Oct’2012
                             
                                 
                                   Title   Suit  No. 93/08
        
Runu Pathak                                               Plaintiff
                                                            Vs

Binu Pathak and anr.                Defendant 
                                                                                       

This suit coming for final hearing   on 13-9-12 in presence of

 Mr.  M. Dutta                                              Advocate for the plaintiff

Mr.    A. R. Medhi                                    Advocates of the  defendant

And stood for consideration to this day the court delivered the 
following judgment.     
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 J U D G M E N T

                                                                                         T.S. 93/08

This  is  a  suit  for  declaration,  confirmation of  possession as 
well as recovery of possession and permanent injunction. 

The case of the plaintiff in brief is as follows:
The plaintiff purchased the schedule A plot of land measuring 
five bighas 1 katha 11 lechas from her father Hangsa Pathak 
vide one registered sale deed and she took possession on the 
same day. The plaintiff is cultivating 4 bighas of land through 
adhiars and the remaining 1 bigha of land was lying vacant 
where she built one small house made of tarza and another 
thatched house by paying regular revenue. The defendant no. 
1 is the wife of her deceased brother Gauri Pathak who was 
allowed  to  reside  in  the  said  house  by  the  plaintiff  for  a 
limited period. But it is alleged that the defendant no. 1 while 
staying in the house in schedule A land encroached upon the 
vacant plot of land, i.e., schedule B land by erecting bamboo 
walls. The defendant no. 1 refused to vacate the schedule B 
land. It is stated that the plaintiff was informed by he adhiars 
in  the  last  part  of  February  2008  that  the  defendant  had 
started erecting bamboo fencing. The plaintiff has stated that 
the defendant without having any right, title and interest over 
the suit land has trespassed into the suit land and is trying to 
take over possession of the schedule B land. According to the 
plaintiff  she  discussed  about  the  matter  with  her  another 
brother, i.e., defendant no. 2 but he refused to interfere. 

In response to the plaintiff’s case the defendants put up their 
counter claim praying for declaration that the sale deed in the 
name of the plaintiff is illegal, declaration of right, title and 
interest and possession and also for recovery of possession. 
The defendants contested the suit by taking the usual pleas 
such as, the suit is not maintainable, is bad for non-joinder of 
necessary parties, there is no cause of action and so on. The 
defendants  alleged  that  the  plaintiff  got  the  sale  deed 
executed from her father while he was bedridden. According 
to them, Late Hangsha Pathak was so bedridden at the time of 
the sale that he could not have applied for sale permission 
and executed the sale deed.  The defendants stated that Late 
Hangsha  Pathak  prior  to  his  death  handed  over  4bighas, 
1katha, 11lechas of land i.e. remaining portion of schedule B 
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land out love and affection and the remaining 1bigha of land 
was given to the husband of the defendant no.1 by way of a 
partition  deed  on  5.4.1998.  The  schedule  B  land  was  an 
occupation  of  the  defendant  no.1’s  husband  and  after  his 
death  the  defendant  no.1  has  been  occupying  the  land. 
According  to  the  defendants,  the  alleged  fencing  has  been 
there since 1998 and it was  being repaired by the defendant 
no.1  from  time  to  time.  It  is  therefore  denied  by  the 
defendants  that  the  defendant  no.1  has  illegally  enclosed 
upon the schedule B land. They however admitted that the 
plaintiff was allowed by Late Hangsha Pathak 4bighas, 1katha, 
11lechas of land in schedule A in the year 1998 as the plaintiff 
was  in  financial  distress.  According  to  the  defendants  Late 
Hangsha  Pathak  was  seriously  ill  since  January’2005  and 
ultimately  died  on  15.12.06.  They  have  denied  that  Late 
Hangsha  Pathak  executed  the  sale  deed  in  favour  of  the 
plaintiff  prior  to  his  death.  It  is  also  contented  by  the 
defendants that they came to know about the sale deed only 
when  they  receives  summons  in  the  present  case  and 
thereafter  they  filed  objection  before  the  circle  officer, 
Sonapur revenue circle for cancellation of the illegal mutation 
in the name of the plaintiff. The defendants have stated the 
defendant no.1 may be disposed from the schedule B land by 
the plaintiff who is claiming the said land on the basis of a 
forged sale deed. They also stated that the remaining portion 
of the schedule A land belongs to the defendant no.2 who has 
right, title and interest over the same. Hence, they prayed for 
dismissal of the suit and the decree in their favour. 

The plaintiff  contested the counter claim of the defendants 
stating that it is not maintainable, is  bed for non-joinder of 
necessary  parties,  the counter  claim is  not  properly  valued 
etc.  The  plaintiff  denied  that  the  sale  deed  was  executed 
fraudulently by her. According to her the partition deed is a 
force documents as her father purchased the suit land only on 
20.05.02.  She  also  contented  that  although  the  defendant 
no.2 is shown to have filed the counter claim, but he has not 
authorized the defendant no.1 to signed the verification and 
swear the affidavit on his behalf.

The following issues were framed by my Ld. Predecessors in 
this case:
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ISSUES:

1. Whether  the  suit  is  barred  by  estoppel,  weaver  and 
acquiescence. 

2. Whether the sale deed no.8651/05 is void.
3. Whether  Late  Hangsha  Pathak  had executed  the  sale 

deed no.8651/05 in favour of plaintiff.
4. Whether the partition deed dtd. 5.4.98 is valid in the 

eye of law?
5. Whether  the  deceased  Hangsha  Pathak  handed  over 

the possession of schedule B land to the defendant?
6. Whether the defendant is the permissive possessor of 

the plaintiff over the house in schedule B land?
7. Whether  the  defendant  has  trespassed  into  the 

schedule B land to?
8. To what other relief parties or any of them are entitle 

to?
9. Whether the defendant has title to the suit land? 

Decisions and Reasons thereof:

In  support  of  her  claim the plaintiff  adduced evidence four 
witnesses and exhibited the following documents. 

Ext.1 : Sale deed no. 8651 dtd.18.7.05.
Ext.2 : Receipt(IGR) dtd.18.7.05
Ext.3 : Land revenue receipt.
Ext.4 : Certificate issued by circle officer.
Ext.5 : certified copy of sale deed dtd 20-5-02.
Ext.6 : Jamabandi.
.

The defendant side examined five witnesses and exhibited the 
following documents.
Ext.Ka : Partition deed, dtd.5.8.98
Ext.Kha : Certificate issued by the Gaon Burah.
Ext.Ga : Revenue receipt.

Heard arguments from both the sides and I  have also gone 
through the written argument filed by the parties.
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Decision on issue no.1

The defendants contented that the suit is barred by estoppel, 
but they did not explain as to how the suit  is  barred.  The 
plaintiff  is  claiming that she allowed the defendant no.1 to 
reside in the house over a part of the schedule A land. It is 
alleged that the defendant no.1 being a permissive occupier 
of  a  portion  of  schedule  A  land  has  encroached  upon  the 
remaining vacant portion of the schedule A land. As far as the 
suit  is  concerned it  does  not  seem to be barred by law of 
estoppel. Issue no. 1 is decided in the negative.

Decision on issue no. 4&5

The defendants have relied upon one partition deed to prove 
that the suit land was given to the deceased husband of the 
defendant no. 1. Ex. Ka is the said partition deed dtd 5-4-98. 
The  plaintiff  contended  that  the  partition  deed  is  not 
admissible  for  not  being  registered.  The  defendant  side 
examined   DW3,  DW4  to  prove  execution  of  the  partition 
deed.  DW5, DW3 and DW4 have testified that late Hangsha 
Pathak had given about 1 bigha land out of the suit land to 
Garuri  Pathak ( husband of defendant no. 1) and separated 
him from the main household by allowing him to break the 
house he was residing in. Whereas PW1 and  PW2 have stated 
that they do not know if there was any partition between the 
brothers.  On perusal  of  Ext.  ka it  transpires that it  is  not a 
partition deed per se, but it is a kind of separation agreement/ 
family  arrangement  as  there  was  some family  dispute  with 
Gauri Pathak and he was separated by his father by allowing 
him to reside over the schedule B land. By this agreement the 
shares  of  the  other  heirs  of  Hangsha  Pathak  were  not 
ascertained  except  that  his  three  sons  were  allowed  to 
cultivate the Samabay ( co-operative) land on rotation basis. 
The defendant  side relied upon the case of   Potti  Lakshmi 
Perumallu Vs. Potti Krishnavenamma, AIR 1965 SC 825 and 
Tek Bahadur Bhujjil Vs. Debi Singh Bhujjil and ors, AIR 1966 
SC 292 to substantiate the claim that Ext Ka is nothing but a 
family arrangement deed. 
In the case of Tek Bahadur Bhujjil Vs. Debi Singh Bhujjil and 
ors,  AIR 1966 SC 292 the Supreme Court  has held that  the 
family arrangement can be arrived at orally also and it can be 
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reduced  into  writing  as  a  memorandum  of  what  has  been 
agreed upon.

The  defendants  have  contended  that  after  the  said  family 
agreement late Gauri Pathak started to reside over schedule B 
land by raising house, planting trees. The defense witnesses 
have testified this  fact.  The plaintiff  on the other hand has 
stated that the defendant no. 1 encroached into the vacant 
land described in schedule B by raising fences although she 
was allowed to reside in the other  part of schedule A land. 
PW1 admitted that the dispute is relating to 1 bigha of land 
and there are threes in the suit land. She also admitted that 
there  are  three  houses  in  the  suit  land  which  were 
constructed by the defendant. This admission from the mouth 
of plaintiff proves that she is making contradictory statements 
as  the  plaintiff’s  earlier  version  was  that  she  allowed  the 
defendant no. 1 to reside in her house in a portion of schedule 
A land. 
PW4 Champak Baishya is the adhiar of the plaintiff. Although 
he had stated in his evidence on affidavit that the defendant 
no. 1 encroached into the suit land in 2007 and demolished 
the  thatched  house,  he  testified   during  cross  examination 
that he has been cultivating the land since 2005 and he has 
seen the defendant no. 1 residing nearby by raising houses. 
The defendant side exhibited two photographs through PW2 
to  prove  that  the  defendant  has  been residing  there  since 
long.  However, I  do not wish to give much reliance on this 
photograph. 
After going through the above discussion, I decide both issue 
no. 4&5 in the affirmative.

Decision on issue no.2 & 3

The plaintiff  has based her claim over the suit  land on the 
basis of Ext.1 sale deed.  The defendants have alleged that the 
sale deed is a forged document. The version of the defendants 
is  that  Late Hangsha Pathak was bedridden at  the relevant 
time. So, he could not have executed the sale deed. In this 
connection  the  P.W.1  Runu  Pathak  during  her  cross 
examination stated that her father had visited the registration 
office  for  executing  the  sale  deed.  She  testified  that  the 
witnesses to the sale deed were her husband and one of her 
tenants. According to her, Late Hangsha Pathak handed over 
possession of the land on the same day. She admitted that her 
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father was suffering from illness, but she denied that he was 
seriously ill.  She also admitted that  she has not  visited her 
parental house after the death of her father as she is scared of 
the defendants. 
P.W.2 Thaneswar Dutta supported the plaintiff’s  case in his 
evidence on affidavit. During cross examination he stated that 
no permission was taken from the Deputy Commissioner at 
the  time  of  purchasing  of  suit  land.  He  stated  that  Late 
Hangsha Pathak came to his house along with his son Bhadra 
Kanta  Pathak.  But  said  Bhaba  Kanta  Pathak  is  not  made  a 
witness. 
P.W.3 Satya Ranjan Sharma is the witness to the sale deed. He 
testified that Ext.1B is his signature in the sale deed. During 
his cross examination, he stated that he was the tenant of the 
plaintiff till  1998. He also stated that he does not know the 
suit  land  and  does  not  remember  who  else  were  present 
during registration apart from Thaneswar Dutta, Runu Dutta 
and one Danta Mama. He does not know who else signed as a 
witness.  On  one  hand  he  stated  that  he  does  not  know 
whether plaintiff’s  father had come to the plaintiff’s  house, 
but later on stated that plaintiff’s father stayed for some 2/3 
days when he came to execute the sale deed. Thus, it is seen 
that  the  evidence  of  P.W.1,  P.W.2  and  P.W.3  are 
contradictory.  P.W.1  has  stated that  her  father  came  from 
Khetri to execute the deed and had tea in her house, whereas 
P.W.2  and  P.W.3  stated  that  plaintiff’s  father  stayed  in 
plaintiff’s house.
 
D.W.1 Binu Pathak, is the defendant no.1.  She has alleged in 
her evidence on affidavit that her father in law could not have 
executed the sale  deed as  he was  bedridden.  According  to 
her, father in law never signed as Hangsha Ram Pathak as it 
appears in the sale deed. During her cross examination she 
stated that her father in law is stated to have expired in 2006 
as per her W.S. But in her evidence it  was written that her 
father in law died in 2005. 
D.W.2 Dandeswar Talukdar in his evidence on affidavit stated 
that the suit land was sold to Late Hangsha Pathak in 1985. 
But registration was done only in 2002 as the land falls in the 
tribal  belt.  From  his  cross  examination  it  appears  that  his 
father sold the land and registration was done in 2002. D.W.3 
Nila  Dhar  Medhi  also  testified  that  the  land  was  though 
purchased  in  1985  by  Late  Hangsha  Pathak,  but  registered 
deed  was  executed  only  in  2002.  He  also  testified  that 
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Hangsha Pathak used to sign as Hangsha Pathak and not as 
Hangsha Ram Pathk. According to him, Hangsha Pathak was 
bedridden since  prior  to  2005  and therefore,  he  could  not 
have  gone  to  Guwahati  to  execute  the  sale  deed.  D.W.4 
Bhupendra  Kumar  Medhi  also  supported  the  defendant’s 
case. D.W.5 Amrit Pathak is the defendant no.2.  He denied 
execution of the sale deed by his father. 
It transpires from the evidence of both the sides that the suit 
land falls in the tribal belt and the plaintiff is a person from 
the general caste. The plaintiff has not filed any document to 
prove that the required  sale permission was taken. 
The plaintiff has stated that the possession was handed over 
the  same  day  and  PW2  supported  her.  The  sale  deed 
mentions the name of the vendor as Hangsha Pathak and the 
executant  /  vendor  signed  as  Hangsha  Ram  Pathak.  The 
defendant’s witnesses testified that late Hangsha Pathak used 
to  sign  as  Hangsha  Pathak  and  not  as  Hangsha  Pathak. 
However,  from  the  other  documentary  evidence  such  as 
jamabandi  copy etc  it  transpires  the name is  mentioned as 
Hangsha Pathak and Hangsha Ram Pathak both in different 
occasions,  so  the  slight  variation  in  the  name  is 
inconsequential.
Although the defendants could not prove that late Hangsha 
Pathak was too ill to execute the sale deed, it is already held 
in issue no. 4&5 that the schedule B land was already given to 
defendant’s  husband  by  late  Hangsha  Pathak.  So  the  sale 
deed could not have been executed in respect of the entire 
schedule  A  land  and  the  possession  could  not  have  been 
delivered on 18-7-05.

Hence issue no. 2 is decided in the affirmative.  Issue no. 3 is 
decided in the negative. 

Decision on issue no. 6 & 7:

Although the plaintiff tried to prove that the defendant no.1 is 
a permissive occupier of the schedule land it has been proved 
from  the  discussions  made  in  the  forgoing  issues  that  the 
defendant no. 1 is not a permissive occupier of plaintiff. The 
plaintiff could not prove that the defendant no.1 came to the 
suit land in 2007 or that the defendant is a trespasser. PW1 
admitted that the defendant is residing there by raising three 
houses. Hence, issue no. 6 and 7 are  decided in the negative.
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Decision on issue no. 9:
The defendant no. 2  has claimed that he is the owner of the 
remaining part of suit land described in schedule A. However, 
it is seen that the defendants have admitted that the plaintiff 
has been possessing some 4 bighas 1 katha 11 lechas of land 
out  of  the  schedule  A  land  as  late  Hangsha  Pathak  had 
allowed  her  in  order  to  ease  out  her  financial  distress. 
According to them, no dispute arose among them regarding 
that. Hence the possession of the plaintiff over the remaining 
portion of schedule A land is admitted. The DW1, DW2, DW3, 
DW5 asserted that the plaintiff was allowed to cultivate the 
said land. The defendant no. 2 has not adduced any evidence 
to prove his title over that plot of land. It is an admitted fact 
that  late  Hangsha  Pathak  was  the  absolute  owner  of  the 
entire schedule A land and defendant no. 2 is his son. But late 
Hangsha  Pathak  has  left  behind  another  son  named 
Bhabakanta Pathak who is not made a party. There is nothing 
on record to suggest that the said land fell into the share of 
defendant no. 2. 
Hence, issue no. 9 is decided in the negative.

Decision on issue no. 8:

 In view of the above decisions arrived at the forgoing issues, I 
find that the plaintiff has failed to establish her right over the 
suit  land.  Whereas  the  defendant  no.  1  is  found  to  be 
possessing  the  schedule  B  land  on  the  basis  of  a  family 
arrangement. The plaintiff is found to be possessing 4 bighas 1 
katha 11 lechas of land out of the schedule A land but she has 
failed to prove that the defendant no. 1 has encroached upon 
the schedule B land. Hence the plaintiff is not entitled to any 
reliefs. On the other hand the defendant no. 1’s possession 
over schedule B land is to be protected and for that matter 
she is entitled to the relief of permanent injunction. Issue no. 
8 is decided accordingly.

                                                  ORDER

The suit is dismissed on contest. The counter - claim is partly 
decreed on contest. It is held that the sale deed no.  dtd 18-7-
05  is  illegal.  The  plaintiff  is  permanently  restrained  from 
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disturbing possession of the defendant no. 1 over schedule B 
land. Prepare decree accordingly.  Given under my hand and 
seal of the court on 3-10-12. 

                                                                 S. Handique
                                                      Munsiff No. 2, Kamrup
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ANNEXURES

PLAINTIFF SIDE
PW1..RUNU PATHAK
PW2..THANESWAR DUTTA
PW3..SATYA RANJAN SHARMA
PW4..CHAMPAK BAISHYA

DOCUMENTS
 Ext.1 : Sale deed dtd.18.7.05.
Ext.2 : Receipt(IGR) dtd.18.7.05
Ext.3 : Land revenue receipt.
Ext.4 : Certificate issued by circle officer.
Ext.5 : Jamabandi.
Ext.6 : Sale deed.
EXT. A &B.. photographs

DEFENDANT SIDE

DW1..BINU PATHAK
DW2..DANDESWAR TALUKDAR
DW3..NILADHAR MEDHI
DW4..BHUPENDRA KUMAR MEDHI
DW5..AMRIT PATHAK 

DOCUMENTS
Ext.Ka : Partition deed, dtd.5.8.98
Ext.Kha : Certificate issued by the Gaon Burah.
Ext.Ga : Revenue receipt.
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