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Heading of Judgment in original suit/ case

In the original court of the Munsiff No. 4, Kamrup, 

Guwahati 

Present :- Mrs. Achma Rahman, AJS

Dated :- 10th September, 2012

TITLE SUIT NO. :- 214 / 2005

Sri Mukti Prasad Chauhan 

….Plaintiff /
Petitioner

Versus

Sri Pintu Ghosh

…..Defendants/
Opposite parties

This suit/ case coming on for final hearing on 31.07.12, 14.08.2012 and on 

10.09.12 in the presence of:-

 D Boruah, Gautam Chaudhury, Pranab Borah for the plaintiff 

 Menakshi Bhattacharjee for the defendants 

And having stood for consideration to this day, the court delivered the 

following judgment. 

JUDGEMENT



Plaintiff  instituted the suit for perpetual injunction and also for 

mandatory injunction.         

           Plaintiff’s case in brief is that plaintiff is a owner of a brickfield 

wherein he was carrying  the business of manufacturing and selling 

bricks. Plaintiff stated that due to financial hardship he could not run 

the  business  so  he  entered  into  a  partnership  agreement  with 

defendant  on  16.06.03.  As  per  the  terms  and  condition  of  the 

agreement,  the plaintiff  shall  get  25% whereas defendant shall  get 

75% from the profit  and that the whole principal  amount shall  be 

contributed by the defendant.  The other terms and condition were 

also settled between the parties. As per terms of the agreement, entire 

account of business shall be maintained at the registered office of the 

Firm at  P.D Chaliha Road ,Silpukhuri  ,Guwahati  and that  both of 

them shall sign the vouchers and inspect the accounts periodically 

but as  per the terms, the  defendant never maintained accounts at the 

registered office and never allowed the plaintiff to put his signature 

in the vouchers and to inspect the accounts.  Defendant also never 

paid Sales Tax , License fees, bills etc as per requirement for the firm 

rather  in violation of  the terms of  the agreement has been openly 

operating  the  business  of   manufacturing  and  selling  bricks  in 

different name and style namely P.C brick field. Plaintiff stated that 

defendant has no right to manufacture bricks on schedule A land of 

the plaintiff and to sell bricks , keep the accounts ,vouchers challans 

in  the  name of  P.C bricks  under  his  personal  custody during the 

continuation of the partnership . Plaintiff stated that in spite of his all 

efforts plaintiff failed to amicably settle the matter between them and 

plaintiff is,  thus,  running his separate  business in violation of the 

partnership deed in the suit and as such the instant suit.

         Defendant contested the suit and filed written objection denying 

and challenging inter alia the claims of the plaintiff and further stated 

2



that before entering into agreement he was already in process of the 

setting up a brick field in dag no 55 and 56 of village no 2 Kharghuli 

under  Mouza  Beltola  in  the  district  of  Kamrup  comprising  of  11 

Bighas and 21 Bighas  3 kathas respectively which is a govt land and 

the defendant has been in continuous possession of the same since 

long.  Defendant  stated  that  plaintiff  who  is  a  neighbor  of  the 

defendant suggest  a business  proposal  with the intimation that he 

owns a brick field over a plot of land measuring 32 bighas covered by 

dag no 55 of patta no 2 of village no 2 , Kharghuli (Rajabari) under 

mouza Beltola in the district of Kamrup. The defendant, who was in 

need  of  land  for  business  purpose,  entered  into  the  agreement 

without verifying the genuineness of the proposal but subsequently 

when he asked the plaintiff  to show his land as mentioned in the 

agreement plaintiff failed to show . Defendant further stated that on 

the failure of the plaintiff to give possession of any plot of land ,the 

agreement itself has become void. Defendant further stated that he is 

in  possession  of  his  own  brick  field  located  in  a  Govt  land  and 

covered by dag no 55 and 56 of village no 2 Kharghuli under mouza 

Beltola  and process of allotment of the land in his name is going on. 

Defendant  stated  that  he  had never  manufactured  any brick  on a 

schedule land as described in the plaint and as the firm never came 

into existence in pursuance to the agreement dtd 16.06.03 , because of 

the  fraud played by the  plaintiff  so  he  is  not  liable  for  breach  of 

partnership  agreement  and  as  such  the  defendant  prayed  for 

dismissal of the suit.

After considering the available materials on record my ld 

predecessor has framed the following issues:-   

                                      ISSUES
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1. Whether the suit is maintainable under law and facts?

2 .Whether there is cause of action  for the suit ?

3. whether the suit is bad for non joinder of state of 
Assam?

                                 
                          4. whether the defendant has been in continuous 
possession of the suit land ?

                         5. Whether the plaintiff is entitled to the decree as 
prayed for?
                           6. whether the defendant and the plaintiff entered into 
a partnership agreement to manage the suit brick fields?

                           7. Whether the defendants has violated the terms of 
the partnership agreement?

             Plaintiff in support of his case adduced evidence of the 
following witnesses:-

   PW1 :- Shri Mukti Prasad Chauhan.

   PW2:- Shri Bansh Gopal.

   PW3:- Shri Aminur Rahman ,On behalf of official witness ,Sub 
Registrar,kamrup.

   PW4:- Prasanta Barkakaty, Circle Officer ,Chandrapur Revenue 
Circle. 

    Plaintiff  has exhibited the following documents:-

Ext No 1:-Partnership Deed.
Ext No 2&3:- Notice dtd 5.04.04 and 26.04.04.
Ext No 4:- Copy of pollution certificate. 
Ext 5 to 10 :- Copy of appeal,Letter dtd 18.02.08,application dtd 
12.01.09,letter dtd 2.02.09,notice dtd 29.05.09.

 Defendant adduced evidence of himself as DW1 and exhibited the 
following documents:-

 Ext No A :- Certified Copy of Citha.
Ext No B:- Certified Copy of map.
Ext No C &D:- No objection certificate .
Ext E(i) to E (vii) :- Money Receipts.
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Ext No F :- Money receipt issued by Panikhaiti Gaon Panchayat.
Ext No G:- Small Scale Industry Registration issued by Director of 
Industries, Assam.
Ext No H:- Labour licence.
Ext no I:- Certified copy of partnership deed no 3082 of 2003.
 

 Issue no 1:

         Defendant, though in his W.S has pleaded that the suit is not 
maintainable but failed to substantiate the same by producing 
reliable oral or documentary evidence and after going through the 
evidence on record I have also not found any material to hold that 
the suit is not maintainable.
     Issue no 1 is, thus, decided in favour  of the plaintiff.

Issue no 2: 

          Plaintiff in his plaint has stated that he is a owner of a brickfield 
wherein he was carrying  the business of manufacturing and selling 
bricks, but due to financial hardship he could not run  the business 
and he entered into a partnership agreement with defendant on 
16.06.03. As per the terms and condition of the agreement, the 
plaintiff shall get 25% whereas defendant  shall get  75% from the 
profit and that the whole principal amount shall be contributed by 
the defendant. The other terms and condition were also settled 
between the parties. Plaintiff stated that defendant did not followed 
the terms of agreement  and he also never paid sales Tax ,License 
fees,bills etc, as per requirement, for the firm rather in violation of the 
terms of the agreement has been openly operating the business of 
manufacturing and selling bricks in different name and style namely 
P.C brick field. Plaintiff stated that defendant has no right to 
manufacture bricks on schedule A land of the plaintiff and to sell 
bricks , keep the accounts ,vouchers challans in the name of P.C 
bricks under his personal custody during the continuation of the 
partnership  business  as per  the agreement dtd 16.06.03. Plaintiff 
stated that in spite of his all efforts, plaintiff failed to amicably settle 
the matter between them and defendant  is, thus, running his 
separate  business in violation of the partnership deed .
   From the above discussion it is seen that a bundle of facts has arisen 
between the parties and the same are in dispute and as such I am of 
the considered opinion that the issues are required to be adjudicated .
   Issue no 2 is thus decided in favour of the plaintiff.
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ISSUE NO 3 :-

    Defendant in his W.S stated that the suit is bad for not joining State 
as necessary party. After going through the available materials on 
record as well as the prayer of the plaintiff, it is seen that plaintiff has 
no any claim against the Government . Defendant himself, during his 
cross-examination, has admitted the fact that plaintiff has no cliam 
against the State .
     In view of the above position, I am of the considered opinion that 
the suit is not bad for non joinder of State as necessary party. This 
issue is, therefore, decided against the defendant.

ISSUE NO 6:-

   For the sake of convenience I have taken up this issue, at this stage, 
for discussion and decision. 
      PW1, in his evidence, stated that  he is a owner of a brickfield 
wherein he was carrying  the business of manufacturing and selling 
bricks but due to financial hardship he could not run  the business 
and he entered into a partnership agreement with defendant on 
16.06.03. As per the terms and condition of the agreement, the 
plaintiff shall get 25% whereas defendant shall get 75% from the 
profit and that the whole principal amount shall be contributed by 
the defendant.
   The execution of the partnership deed between the plaintiff and 
defendant  was not disputed by the defendant rather he admitted the 
execution of the  deed but  had stated that plaintiff had played fraud 
on him as he failed to show the land enumerated in the partnership 
deed.
    Therefore, I am of the considered opinion that there was a 
partnership agreement between the parties . This issue is accordingly 
decided.

ISSUE NO 4 &5:- 

              PW1 in his evidence stated that he was owner of a brickfield 
wherein he was carrying  the business of manufacturing and selling 
bricks. Plaintiff tated that due to financial hardship he could not run 
the business and entered into a partnership agreement with 
defendant on 16.06.03. As per the terms and condition of the 
agreement the plaintiff shall get 25% whereas defendant shall get 75 
%. The other terms and conditions are also settled accordingly. The 
partnership deed is exhibited as ext 1. During cross examination he 
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stated that his land is a touzi land  and that he has not produced any 
document pertaining to the ownership of the land and that he has 
failed to produce any document to show that he was running a brick 
field and also failed to produce any document to show that he 
inherited the brick field from his father. PW1 further stated that he 
failed to produce any document to show that the iron chimney was 
in schedule A from the days of his father.
   PW2, in his cross-examination,   denied the suggestion put by the 
Ld counsel of the defendant that defendant is carrying  his own 
business in the name and style P.C bricks field  in the government 
land covered by dag no 55 and 56 of village No 2 , kharghuli, Beltola.
  PW3, an official of Office of Sub Registrar ,Guwahati proved the 
partnership Deed.
    PW4, Circle Officer,  Chandrapur Revenue Circle stated that 
initially name of  Hari Nath Chauhan , father of plaintiff was in the 
citha record but later on his name was struck off and name of the 
defendant is inserted and at present defendant Pintu Ghosh is in 
possession of land covered by dag no 55&56.
      
    Defendant, as DW 1 in his evidence, stated that before   entering 
into agreement he was already in process of the setting up a brick 
field in dag no 55 and 56 of village no 2 Kharghuli under mouza 
Beltola in the district of Kamrup comprising of 11 Bighas and 21 
Bighas  3 kathas respectively which is a govt land and the defendant 
has been in continuous possession of the same since long. Defendant 
stated that plaintiff who is a neighbour of the defendant suggest a 
business proposal with the intimation that he owns a brick field over 
a plot of land measuring 32 bighas covered by dag no 55 of patta no 2 
of village no 2 , Kharghuli (Rajabari) under mouza Beltola in the 
district of Kamrup. The defendant who was in need of land for 
business purpose entered into the agreement without verifying the 
genuineness of the proposal but subsequently when he asked the 
plaintiff to show his land as mentioned in the agreement plaintiff 
failed to show . Defendant further stated that on the failure of the 
plaintiff to give possession of any plot of land ,the agreement itself 
has become void. Defendant further stated that he is in possession of 
his own brick field located in a Govt land and covered by dag no 55 
and 56 of village no 2 Kharghuli under mouza Beltola  and process of 
allotment of the land in his name is going on. Defendant stated that 
he had never manufactured any brick on  schedule land as described 
in the plaint  as the firm never came into existence in pursuance to 
the agreement dtd 16.06.03. 
  During cross-examination the evidence of the defendant could not 
be shaken by the plaintiff side.
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   From the above discussion it is seen that though plaintiff has stated 
that he was in possession of land measuring 32 bighas covered by 
dag no 55 of patta no 2, Vllage No 2 Kharghuli, where in he has been 
operating his brick field in the name and style Mukti Brick field but 
admittedly failed to produce any document in support of his 
contention.  As per section 101 of The Indian Evidence Act, Whoever 
desires any court to give any judgment as to any legal right  or 
liability dependant on the existence of facts which he asserts  must 
prove that those facts exists . 
   In present suit the liability is on the plaintiff but he  failed to prove 
the facts pleaded by him. 
   Perusal of Citha of land of dag no 55 is exhibited as Ext 1 which was 
proved by the Circle Officer and as per the citha, defendant is, at 
present, in possession of the land. Other documents exhibited by the 
defendant shows that defendant is running a brick field in the name 
and style P.C brick field over the land covered by dag no 55 and 56 of 
no 2 Kharghuli Village. It is also pertinent that all the certificates such 
as certificate issued by pollution control Board , No objection 
Certificate of Panikhaiti Gaon Pancayat, Money receipts were issued 
much after the execution of partnership deed. Defendant in this 
respect relied on a decision of Hon’ble Gauhati High Court reported 
in (2008) 2 GLR 304, wherein it was held that plaintiff can’t obtain a 
decree by pointing out the weakness or deficiency of the case of the 
defence , plaintiff has to succeed in his suit on the merit of his own 
case.
   Perusal of boundary of schedule “A” land, i.e  the suit land and the 
boundary of land stated by the defendant, to be in his possession, are 
same. The patta No and name of the village is also same but there is a 
little bit discrepancy in the dag nos as the plaintiff stated that the 
land is in dag no 55 whereas the defendant stated that the land was 
under dag no 55 and 56.
       I have gone through the decision of Hon,ble Supreme Court 
passed in Subhaga and others Vs  Shobha and Others reported in 
2006STPL(LE) 36854SC Wherein it was held that  property can be 
identified either by the boundary or by any other specific 
description , attempt had been to identify the suit property with 
reference to the boundaries –Even if there was any discrepancy 
,boundary should prevail.
  In the case in hand though there is a little discrepancy in dag nos 
but the boundaries of land appended in the plaint and that of in 
possession of the defendant are identical.
   From the above discussion, I am of the considered opinion that 
plaintiff has failed to prove his case and the version of the defendants 
regarding possession of land and that of misrepresentation of facts by 
the plaintiff at the time of executing the Partnership agreement  are 
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seems to be more reliable and probable than that of plaintiff and as 
such I hold that the defendant was in possession of the suit land and 
plaintiff is not entitled to the decree as prayed for, however as to the 
prayer of declaration of dissolution of partnership deed is concerned, 
it is admitted fact that the agreement was not carried out by any of 
the parties to the deed and as such defendant has submitted, during 
argument, that he has no objection in dissolution of the partnership 
and as such I am of the considered opinion that the plaintiff is 
entitled to a decree to that effect.

ISSUE NO 7:-

   From the discussions made in the foregoing issues it is seen that 
plaintiff  could not prove that he was the owner of a Brick Field 
standing over the suit which was the subject matter of the 
partnership agreement, so the question of violation of the partnership 
agreement by the defendant does not arise at all  and as such this 
issue is decided against the plaintiff.
    
     

ORDER

 In view of the above discussions,  the suit of the plaintiff is partly 

decreed .It is hereby decreed that the partnership deed no 3082/03 is 

not binding upon the plaintiff and the partnership is dissolved. Rest 

of the prayers of the plaintiff is rejected.

Parties will bear their own cost.

Given under the hand and seal of this court on this the 10 th day of 

September, 2012 at Kamrup, Guwahati. 

                                                      Munsiff No. 4, Kamrup, Guwahati
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APPENDIX

Witness for the plaintiff :- 
                             PW1 :- Shri Mukti Prasad Chauhan.

                                PW2:- Shri Bansh Gopal.

                               PW3:- Shri Aminur Rahman ,On behalf of official 
witness ,Sub Registrar,kamrup.

                              PW4:- Prasanta Barkakaty, Circle Officer 
,Chandrapur Revenue Circle. 

1. Witness for the defendant- 

                   DW1:- Pintu Ghosh.

Exhibits for the plaintiff :- 
                                  Ext No 1:-Partnership Deed.
                                  Ext No 2&3:- Notice dtd 5.04.04 and 26.04.04.
                                  Ext No 4:- Copy of pollution certificate. 

        Ext 5 to 10 :- Copy of appeal,Letter dtd 
18.02.08,application dtd 12.01.09,letter dtd 
2.02.09,notice dtd 29.05.09

     4.Exhibit for the defendant

                             Ext No A :- Certified Copy of Citha.
                            Ext No B:- Certified Copy of map.
                            Ext No C &D:- No objection certificate .
                          Ext E(i) to E (vii) :- Money Receipts  

Munsiff No. 4, Kamrup, Guwahati
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