
IN THE COURT OF THE PRINCIPAL JUDGE, FAMILY COURT,
KAMRUP, GUWAHATI.

             F.C.(CIVIL) NO.208/2006___  
      U/s.13 of the Hindu Marriage Act

    PRESENT : MRS. S. BORA,
      PRINCIPAL JUDGE, FAMILY COURT,
     KAMRUP, GUWAHATI.

Smt. Dipali Bayan                 ..............      PETITIONER  
 

- VS -

Sri Shishir Kumar Das       ............. OPPOSITE PARTY      

PARTICULARS OF THE CASE

Date of filing of petition   :    30.06.06

Date of Conciliation       :    18.8.06, 1.09.06  11.9.06, 22.9.06,
                                              26.10.06, 3.11.06, 13.11.06, 21.11.06.

Date of Evidence        :    28.8.07, 12.10.07, 20.3.08, 22.7.08,
                                             11.12.08, 28.4.10, 10.1.11, 19.5.12.

Date of Argument        :    26.06.12 

Date of Judgment        :    25.07.12

J U D G M E N T

1. This is a petition u/s 13 of the Hindu Marriage Act 

filed by the petitioner Sri Dipali Bayan praying for dissolution of the 

marriage with her husband Sri Shishir Kuamr Das.

2. The petitioner’s  case in brief  is that  their  marriage 

was  solemnized  on  15.10.2003  as  per  Hindu  rites  and  custom. 

Thereafter they lived together as husband and wife at Guwahati and 



out of their wedlock, a male child was born on 7th June, 2005. Since 

after the marriage, the respondent,  Sri Shishir Kr. Das along with 

family members started to ill-treat the petitioner ill-treat the petitioner 

and  harassed  her  both  mentally  and  physically  even  during  the 

period of her pregnancy. Moreover, the respondent tried to kill her 

not only the petitioner but also the minor child of them. On 27/7/2005 

the mother of the petitioner took her to their house for treatment as 

neither respondent nor his family members provided any treatment 

while she was suffering from fracture in her leg. On 7/12/2005, while 

she retuned back to her matrimonial home, the respondent and his 

mother did not allow her to enter into the house and snatch way her 

baby and beaten her and kicked her out of the house threatening to 

kill her if she return back again. Thereafter the petitioner got beck 

her baby from the respondent with the help of police. On 12/12/2005 

when she joined in her office at Guwahati, the respondent refused to 

give her key of their house at Guwahati. He never took care of the 

petitioner as well as the child, rather he tortured the petitioner with 

mental and physical cruelty. 

3. The respondent contested the case by filing written 

statement denying all  the allegations leveled against  him and has 

stated that most of the facts and circumstances of the case of the 

petitioner are false and fabricated. The petitioner has filed the instant 

case with her malafide intention only to get undue relief.  He has not 

disputed the marriage and paternity of the child. He has prayed to 

dismiss the instant case. 

4. Attempts were made for reconciliation as per terms 

and provision of the Family Court Act, but failed despite the utmost 

endeavour  made  by  learned  Counselor  and  on  collapse  of 

reconciliation, the case proceeded for trial.
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5. Upon  the  pleadings,  the  following  issues  were 

framed for determination :

(i) Whether  the  respondent  Sri  Sishir  Kumar  Das  has 

treated the petitioner Smt. Dipali Bayan with cruelty ? 

(ii) Whether  the  respondent  and  his  mother  compelled 

the petitioner to leave the matrimonial home ?

(iii) Whether the petitioner is entitled to get a decree of 

divorce as prayed for ?

(iv)   To what relief/reliefs, the parties are entitled ?

6. Both  parties  examined  themselves.  I  have  heard 

argument advanced by both the parties.

Decisions and Reasons Thereof

7. ISSUES NO.1 & 2   :  Both the issues are taken together for 

discussion, as it appears from the pleadings that they are inter-related. 

From the pleadings and the evidence of the parties, it 

is found that there is no dispute as regard the marriage between the 

parties  and  paternity  of  the  child.  The  petition  discloses  that  the 

petitioner  has  taken  the  ground  of  divorce  as  cruelty  to  which  the 

respondent  denied.  I  have  taken  the  conduct  of  the  parties  into 

consideration in the facts and circumstances of the case to reach the 

conclusion whether conduct complained of amounts to cruelty. So we 

have to examine the petitioner to see how far the petitioner has able to 

prove the aforesaid ground on the preponderance of  probability.  The 

petitioner Smt. Dipali Bayan was examined as PW.1. According to the 

petitioner, she has been working as a Stenographer in the office of the 

Director, Design, Irrigation, Assam. She got married with the respondent 

on  15.10.03.  Thereafter  they  stared  living  as  husband  and  wife  at 

Guwahati and out of their wedlock, one male child was born. But after 

one week of  marriage, the respondent started torturing the petitioner 

both physically  and mentally  and abused her in  filthy language.  The 

respondent  told  the  petitioner  not  to  keep  relation  with  her  family. 
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Thereafter the respondent assaulted the petitioner and also used filthy 

language.  In  the  month  of  October,  2005  when  the  petitioner  was 

pregnant, the respondent told her to go to Barpeta, but the petitioner 

refused to go, then the respondent  assaulted her and kicked on her 

stomach which led complicacy to her pregnancy. On many occasion, the 

respondent  also  threatened  to  kill  her  by  pouring  kerosene  and 

strangling her. Since her marriage, the respondent started torturing the 

petitioner mentally and on many occasion the respondent abused her in 

filthy language. The respondent even stopped talking with her and tried 

to  snatch  away  her  5  days  old  child.  After  the  birth  of  child,  she 

sustained fracture injury on her leg, but the respondent did not take step 

for her treatment. When her condition was deteriorated, her mother took 

her for treatment on 27.7.05. Thereafter she returned on 7.12.058, but 

the respondent and her mother-in-law did not allow her to enter. They 

assaulted the petitioner  and turned her out.  She filed criminal  cases 

against the respondent.  With the help of  police,  she was able to get 

back her baby and stridhan. The respondent always treated her with 

cruelty and as such if she lives with the respondent again, it would be 

harmful and injurious for her and her child’s life. 

 PW.2 Sri Satyajit Bayan and PW.3 Kamjit Patowary 

have given same sort of evidence. 

8. On the other hand denying the case of the petitioner, 

the respondent  Sri Shishir Kumar Das who was examined as DW.1, in 

is evidence has stated that before their marriage since the year 2002, 

they had love affairs and at that time, the petitioner was working in the 

office of the Chief Engineer, Irrigation, Chandmari, Guwahati. He was 

staying at her paternal home, Jyotinagar, Guwahati and was in search 

of a job. As such, he told the petitioner to prospone their marriage. But 

he had to marry her spending all savings. They started their conjugal life 

at Barpeta and after staying few months, they came to Guwahati. Out of 

their  wedlock,  a child was born on 7.6.05.  But after expiry of  three 

months  of  the  marriage,  the  petitioner  started  misbehaving  him and 

stopped talking with him and in fact on one pretext and on the other the 
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petitioner started abusing him with filthy language. He tolerated all sorts 

of torture meted out to him and also tried to make her to understand to 

live peacefully. But it became almost intolerable for him. The petitioner 

stopped taking vermillion. On several occasions, the petitioner rang his 

mother and told her to transfer her house at Guwahati in the name of 

the petitioner. The petitioner also threatened his mother. After the birth 

of the child, the petitioner on 21.6.05 left his house without telling him 

along with her son.  Thereafter  on 21.8.05 the petitioner came to his 

house at Barpeta for “Namkaran” of their son and went away at about 2 

P.M. on the same day. The petitioner filed criminal cases against him. 

The petitioner has ruined the life for no fault on his part.

        
9. DW.2  Sri  Ratul  Kr.  Das  who  happens  to  be  the 

brother of the respondent and DW.3 Sri Phulen Bayan have also given 

same sort of evidence.

10. Admittedly  every  matrimonial  conduct  which  may 

cause  annoyance  to  other  may  not  amount  to  cruelty.  Cruelty  in 

matrimonial life may be unfounded variety in matrimonial life. It may be 

words, gestures, by mere  silence, violent or non-violent. Mere trivial 

irritation, quarrel between the spouses, which happen in day to day 

married life may also not amounts to cruelty. To establish cruelty, the 

petitioner has stated that she was always abused with filthy language, 

assaulted  her  on  many  occasions  and  turned  her  out  from  his 

matrimonial home with new born baby. Mental cruelty may consist of 

verbal abuses and insults by using filthy and abusive languages leading 

to constant disturbance of the party. The petitioner has proved how she 

was tortured mentally by the respondent. Though the respondent has 

stated that he was also tortured mentally by the petitioner, but he failed 

to rebut the evidence of the petitioner. The petitioner in her evidence 

has  categorically  stated  that  the  respondent  abused  her  with  filthy 

languages. The respondent has brought omnibus allegations against the 

petitioner, but he has not specifically mentioned about torture.
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11. On careful perusal of above evidence, it is found that 

the petitioner has narrated how cruelty was meted out  to her by the 

respondent  PW.2  and  PW.3  have  supported  the  petitioner  on  all 

material particulars. 
  

12. In Sobha Rani vs Madhu Kar Reddi (1988)1  SC 

105,   the  Hon’ble  Apex  Court  defined  the  concept  of  cruelty  as 

follows :

“The word ‘cruelty’ has not been defined in the Hindu  

Marriage  Act.  It  has  been  Section  13(1)(ia)  of  the  Hindu  

Marriage Act in the context of human conduct or behaviour in  

relation to or in respect of matrimonial duties or obligations. It  

is a course of one which is adversely affecting the other. The  

cruelty may be mental or physical, intentional or unintentional.  

If  it  is  physical,  it  is  a  question  of  fact  and  degree.  It  if  it  

mental,  the inquiry must begin as to the nature of the cruel  

treatment and then as to the impact of such treatment on the  

mind  of  the  spouse.  Whether  it  caused  reasonable  

apprehension that it would be harmful or injurious to live with  

the other, ultimately, is a matter of inference to be drawn by  

taking into account the nature of the conduct and its effect on  

the  complaining  spouse.  There  may,  however,  be  cases 

where the conduct complained of itself is bad enough and per  

se unlawful or illegal. Then the impact or the injurious effect on  

the other spouse need not be enquired into or considered. In  

such cases, the cruelty will be established if the conduct itself  

is  proved or  admitted.  The absence of  intention should  not  

make  any  difference  in  the  case,  if  by  ordinary  sense  in  

human  affairs,  the  act  complained  of  could  otherwise  be  

regarded as cruelty. Intention is not a necessary element in  

cruelty. The relief to the party cannot be denied on the ground  

that there has been no deliberate or willful ill-treatment.    

13. In the light  of  above observation,  if  we scrutinize 

the evidence of the petitioner, what transpires is that the petitioner 

has established the conduct of the respondent which can be termed 

as  cruelty  within  the  meaning  of  section  13(1)(ia)  of  the  Hindu 
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Marriage Act. The conduct complained by the petitioner is something 

more  serious  than  “ordinary  wear  and  tear  of  married  life”.  The 

petitioner has clearly stated that if she lives with the respondent, it 

would  be  harmful  and  injurious  for  her  and  her  child’s  life.  The 

petitioner  has established cruelty  on preponderance of  probability 

and hence Issue No.1 is decided  in affirmative and in favour of the 

petitioner.

14. ISSUE NOS. 3 & 4   :  From the discussion on evidence on 

record and decision arrived at Issues No.1, it is found that the petitioner 

has  able  to  prove  cruelty  that  the  respondent  has  treated  her  with 

cruelty in their conjugal life. It is found to be an admitted fact that both 

the parties are living separately since 7.12.05. Though the respondent 

has  strictly  denied  the  allegation,  but  in  cross-examination,  the 

respondent has clearly stated that it is not possible for him to live 

with his wife since she has filed several criminal cases and lowering 

his prestige in the society. 

15. In such facts  and circumstances,  it  appears  that 

the marriage between the parties has broken down beyond repair 

and  continues  of  such  marriage  will  cause  mental  agony  to  the 

parties and it would also be harmful and injurious to the parties, if  

they  will  live  together.  The  marital  bondage  is  scattered  into 

pieces  within  a  short  period.  There  is  no  tolerance,  adjustment 

and  respect  in  each  other  which  is  the  foundation  of  sound 

marriage. The marriage between the parties only in the name. The 

marriage  has  been  wrecked  beyond  the  hope  of  salvage.  This 

being the position, I am of the opinion that it is a fit case to grant 

divorce freeing the parties from any sort of  lingering liability. So, 

the  petitioner  is  entitled  to  get  a  decree  of  divorce .  Hence,  the 

Issues  No.  3  &  4  is  decided  in  affirmative  and  in  favour  of  the 

petitioner.
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O R D E R

16. The petition is allowed on contest without cost. The 

marriage between the parties, Smt. Dipali Bayan and Sri Sishir Kumar 

Das, is hereby dissolved by a decree of divorce.

Prepare a decree accordingly.

Furnish a copy of Judgment to the parties free of cost.

Delivered under my hand and seal of the Court on  this 

25th day of July, 2012.

 

                                                                     PRINCIPAL JUDGE
                                                                             Family Court, Guwahati
                                                                                         Kamrup.

Dictated & Corrected by me

PRINCIPAL JUDGE

Transcribed & Typed by me

(Arpita Bhattacharjee)
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                                                                             Case F.C.(Civil) 208/2006

         Final Order

25.7.12                 Both the parties are present.

Judgment  is  delivered  in  the  open 

Court  written  separately  kept  with  the  case 

record.

The  petition  is  allowed  on  contest 

without  cost.  The  marriage  between  the 

parties, Smt. Dipali Bayan and Sri Sishir Kumar 

is hereby dissolved by a decree of divorce.

Prepare a decree accordingly.
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