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JUDGMENT

1. This  is  a  case  instituted  under  section  138  of  the  Negotiable 
Instruments Act, 1881 alleging that the accused, Shri Babul Saha had 
issued  a  cheque in  favour  of  the  complainant,  M/S M.C Trading 
Company,  a  partnership  firm,  which  was  dishonoured  due  to 
insufficient funds in the account of the accused.

2. The brief facts leading to the institution of this complaint is that the 
complainant  is  a  partnership  farm  dealing  in  the  business  of 
electronic goods. The complainant has alleged that the accused, Shri 
Babul Saha is the proprietor of the proprietorship concern namely, 
M/S Ankush. The complainant has alleged that the accused used to 
deal  with  the  complainant  and  during  the  course  of  business  the 
accused  purchased  some  electronic  goods  on  credit  and  for  the 
discharge of the said liability the accused issued cheque no:648566 
dated 25/1/2007 for Rs.46,690/-.

3. The complainant  has alleged that  it  deposited the said cheque for 
encashment  with  its  bank,  but  the  same  was  dishonoured  on 
27/1/2007  with  the  endorsement  “Refer  to  Drawer”.  The 
complainant thereafter issued a demand notice dated 1/2/2007 to the 
accused by registered post with A/D, but the accused did not return 
the said cheque amount even after the receipt of the notice; hence 
this  complaint  under  section  138  of  the  Negotiable  Instruments 
Act,1881.

4. The accused was called upon to enter trial and upon his appearance 
the  particulars  of  offence  under  section  138  of  the  Negotiable 
Instruments Act,1881 was explained to him to which he pleaded not 
guilty and claimed to be tried.

5. The  complainant  examined  its  Managing  Partner,  Shri  Ramavtar 
Pareek  and  two  other  official  witnesses  in  support  of  its  case; 
whereas the accused adduced evidence in support of his case.

6. The accused has admitted to the issuance of the said cheque. The 
accused has submitted that he purchased some goods on credit from 
the  complainant  and  issued  a  blank  cheque  for  the  same.  The 
accused  had  contended  that  the  complainant  filled  up  the  said 
cheque.  The  accused  however  denied  the  knowledge  about  the 
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dishonor of the said cheque and further stated that he had paid in 
cash the said liability; hence there was no liability existing at the 
time of dishonor of the said cheque. The accused further stated that 
he did not receive the demand notice.

7. I have heard the learned counsels for both the parties. 

8. Upon hearing and on perusal of record I have framed the following 
points for determination in order to arrive at a definite finding as 
regards the dispute in this case-

(1) Whether Shri Ramavtar Pareek is duly authorized to institute 
the complaint?

(2) Whether the accused issued the cheque for the discharge of 
any legally enforceable debt or liability?

(3) Whether the accused received the demand notice issued by the 
complainant regarding the dishonor of the cheque?

(4) Whether the accused has committed the offence under section 
138 of the Negotiable Instruments Act,1881?

DISCUSSION,  DECISION  AND  REASONS  FOR  THE 
DECISION:

POINT FOR DETERMINATION NO.1: ) Whether Shri Ramavtar  
Pareek is duly authorized to institute the complaint?

9. The defence has contended that Shri Ramavtar Pareek is not duly 
authorized  to  institute  this  complaint  on  behalf  of  the  company; 
hence the complaint is liable to be dismissed.

10.I  have  perused  the  complaint  filed  on  behalf  of  the  complainant 
company by one Shri Ramavtar Pareek. The complainant in this case 
is  the  partnership  firm,  M/S  M.C  Trading  Company.  The 
complainant  has  produced  the  registration  certificate  of  the  said 
complainant firm. The accused did not object to the filing of the said 
registration certificate. The perusal of the said registration certificate 
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shows that the Shri Ramavtar Pareek and Smti Anchi Pareek are the 
partners of the aforesaid complainant firm. It is well settled that even 
one of the partner can institute a legal action on behalf of the firm; 
hence  the  complaint  instituted  by  the  Managing  Partner,  Shri 
Ramavtar Pareek is maintainable.

11.In view of the above discussion it is held that Shri Ramavtar Pareek 
is duly authorized to institute this complaint.

12.DECISION:   Shri Ramavtar Pareek is duly authorized to lodge this 
complaint.

POINT  FOR  DETERMINATION  NO.2:  Whether  the  accused  
issued the cheque for the discharge of any legally enforceable debt  
or liability?

13.The complainant has alleged that the accused purchased goods on 
credit from the complainant and issued the cheque in question for the 
discharge of the said liability.

14.The complainant’s witness, Shri Ramavtar Pareek has deposed that 
the accused had business relationship with him and that the accused 
purchased electronics goods on credit amounting to Rs.46,690/-. The 
witness (CW1), Shri Ramavtar Pareek has further deposed that the 
accused issued the cheque bearing no:648566 dated 25/1/2007 for 
the discharge of the aforesaid debt. The said cheque is produced and 
marked as exhibit 3. The CW1, Shri Ramavtar Pareek was not at all 
cross examined as regards the sale of goods on credit to the accused, 
and further there is nothing on record to doubt or disbelieve the said 
statements of the CW1 as such it is held that the accused purchased 
goods on credit amounting to Rs.46,690/-.

15.The defence had not disputed the fact  that  the cheque (exhibit  2) 
does  not  belong  to  the  account  of  the  accused  and  had  also  not 
disputed  the  signature  of  the  accused  over  the  said  cheque.  The 
accused, Shri Babul Saha (DW1) has examined himself in support of 
his case and he had admitted that the said cheque was issued by him 
and  that  it  bore  his  signature.  The  accused  had  deposed  that  on 
25/1/2007 he purchased some goods on credit from the complainant 
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and when the complainant asked for payment, he told that he would 
pay  the  same  through  cheque.  The  accused  has  deposed  that  he 
thereafter  signed  on  this  cheque  and  gave  a  blank cheque  to  the 
complainant. The accused has stated that the complainant filled up 
the amount in the cheque. The accused has further stated that he told 
the complainant that he would pay the cheque amount in February, 
2007 as such the complainant struck out the earlier written date and 
put  in  a  new  date.  The  accused  has  further  stated  that  the 
complainant assured him that the goods would be sent to him, but 
did  not  send  the  goods on time.  The accused  has  stated  that  the 
complainant  delivered  the  said  goods  after  the  cheque  was 
dishonoured.

16.The perusal of the evidence of the accused shows that the accused 
admittedly  purchased  goods  on  credit  and  issued  the  aforesaid 
cheque for the discharge of the said liability. 

17.The learned counsel for the accused has contended that there was no 
existing  debt  or  liability  as  on  the  date  of  issuance  of  the  said 
cheque, because the goods were not delivered to the accused by then 
and  only  after  the  dishonor  of  the  said  cheque  the  goods  were 
delivered.

18.The contention  of  the accused that  there  was no existing debt  or 
liability  at  the  time  of  issuance  of  the  cheque  is  not  sustainable, 
because  the  accused  had admittedly  purchased  the  said  goods  on 
25/1/2007 and had issued the said cheque for the discharge of the 
said liability. The delivery of the said goods might have been made 
at a later date, but the contract for sale was entered into on 25/1/2007 
itself; hence it can be said that there was an existing liability on the 
date of issuance of cheque.

19.The law regarding the transfer of movable property is governed by 
the Sale of Goods Act,1930. The section 5 of the aforesaid Act states 
as to how a contract for sale is made. The said section 5 states that 
the contract for sale of goods is made by an offer to buy or sell goods 
for a price and the acceptance of such offer. The said section further 
provides  that  the  contract  may  provide  for  immediate  delivery  of 
goods or immediate payment  of goods or both, or the delivery of 
goods or payment  shall  both be postponed. The section 20 of the 
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aforesaid Act further  provides that  if  the goods are in deliverable 
state, then the property in the said goods passes to the buyer when 
the contract is made and it is immaterial whether the payment or the 
delivery of goods is postponed. The combined effect of the aforesaid 
section  5  and  section  20  of  the  said  Act  clearly  reveals  that  the 
delivery of goods is not material for the passing of the property of 
goods,  but  it  is  the  contract  for  sale,  and  in  the  instant  case  the 
contract for sale was made on 25/1/2007 itself which is evident from 
the fact that both the complainant (seller) and the accused (buyer) 
entered into the contract for sale and accordingly the seller sold the 
ascertained deliverable specific goods to the accused and the accused 
issued the cheque for the payment of the said goods, but postponed 
the payment for a later date.

20.In view of the above it is held that there was an existing liability at 
the  time  of  issuance  of  the  said  cheque  and  also  at  the  time  of 
dishonor of the said cheque, even if it is held that the goods were 
delivered  later  on  after  the  dishonor  of  the  said  cheque,  because 
admittedly  the  accused  promised  to  pay  the  cheque  amount  in 
February,2007.

21.In  addition  to  the  above  there  is  a  statutory  presumption  under 
section 139 of the Negotiable Instruments Act,1881 in favour of the 
holder of the cheque, that the cheque was issued for the discharge of 
debt.

22.In view of the above discussion it is held that there was an existing 
legally enforceable liability at the time of issuance of the said cheque 
and that the accused issued the said cheque for the discharge of his 
above liability.

23.DECISION:   The cheque was issued by the accused for the discharge 
of a legally enforceable debt.

POINT  FOR  DETERMINATIO  NO.3:  Whether  the  accused  
received the demand notice issued by the complainant regarding  
the dishonor of the cheque?
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24.The CW1, Shri Ramavtar Pareek has deposed that after the receipt of 
the cheque return memo (exhibit 4) the complainant got a demand 
notice issued to the accused by registered post. The copy of the said 
notice is produced and marked as exhibit  5.  The complainant  has 
also produced the postal receipt by which the said notice was issued 
to the accused and the same is marked as exhibit 6. The CW1 has 
further deposed that the said notice was served upon the accused and 
the acknowledgement card of the said registered post was received 
back by the complainant whereby the accused has acknowledged the 
receipt of the notice and the same is marked as exhibit 7. 

25.I have perused the above exhibits and there is nothing on record to 
doubt or disbelieve the genuineness of the above exhibits. The postal 
receipt (exhibit 6) shows that the notice was sent by registered post 
duly prepaid addressed to the accused and it was sent on 1/2/2007. 
The acknowledgement card (exhibit 7) further shows that the same 
was received by the accused on 8/2/2007. 

26.The above exhibits clearly show that the demand notice was issued 
by the complainant to the accused and that the accused received the 
same on 8/2/2007. 

27.In  addition  to  the  above  the  accused  (DW1)  has  admitted  in  his 
evidence that he had received the said demand notice, but did not 
reply to the said notice.

28.The perusal of the exhibit 4 shows that the same is demand notice 
whereby the factum of dishonor of the cheque (exhibit 3) is clearly 
mentioned and a demand is made to honour the amount of the said 
cheque.

29.In view of the above discussion and also in view of the unequivocal 
admission  of  the  accused,  it  is  held  that  the  demand  notice  was 
received by the accused.

30.In view of  the above it  is  held  that  the  demand notice was duly 
served upon the accused.

31.DECISION:   The demand notice was duly served upon the accused.
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POINT FOR DETERMINATION NO.4: Whether the accused has  
committed  the  offence  under  section  138  of  the  Negotiable  
Instruments Act,1881?

32.The offence  under  section  138 is  complete  on  the  satisfaction  of 
certain conditions which are that the cheque has to be issued on the 
account maintained by the accused and that  the cheque has to be 
issued for the discharge of a debt or liability. It is further provided 
that  the said cheque has to be deposited within six months of  its 
issuance  or  within  its  validity  and  that  the  notice  regarding  the 
dishonor  of  the  cheque  for  insufficient  funds  ought  to  be  given 
within 30 days of the receipt of information regarding the dishonor. 

33.In the instant  case at  hand it  is  already held that  the cheque was 
issued by the accused in the account maintained by him and that the 
said cheque was dishonoured . The cheque (exhibit 3) was dated in 
the instant case initially on 5/2/2007, but the said date was struck out 
and the date 25/1/2007 was mentioned as the date of cheque and the 
accused has signed the said correction in the date. The said cheque 
was presented within six months for encashment. The cheque return 
memo (exhibit 4) further shows that the said cheque was returned on 
27/1/2007 and that the demand notice was issued by the complainant 
on 1/2/2007, which is within 30 days from the receipt of information 
of dishonor. 

34.The accused received the notice on 8/2/2007 and this complaint is 
instituted on 26/3/2007, which is within one month after the lapse of 
15  days  from  the  date  of  receipt  of  demand  notice;  hence  the 
complaint is lodged within the period of limitation. The period of 
one month for the complainant had expired on 25/3/2007, but that 
day was a Sunday and the court was closed on that day; as such this 
complaint  lodged on 26/3/2007 is within the period prescribed by 
section 138 of the Negotiable Instruments Act.

35.The  learned  counsel  for  the  accused  has  contended  that  the  said 
cheque  was  dishonoured  with  the  endorsement  that  “refer  to 
drawer” hence the complaint under section 138 of the Negotiable 
Instruments Act,1881 is not maintainable. The said contention of the 
accused is not sustainable, because the same is no longer res integra 
and it is already settled by the Hon’ble Supreme Court of India in the 
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case  of  Modi  Cements  Ltd.  Vs  Kuchil  Kumar  Nandi  [1998 
CrLJ1397] that even in case where the cheque was dishonoured by 
“Stop Payment instruction” or otherwise, the same would be covered 
under  the  provision of  section  138 of  the  Negotiable  Instruments 
Act,1881.

36.In view of the above discussion it is held that all the ingredients of 
the  offence  under  section  138  of  the  Negotiable  Instruments 
Act,1881 are satisfied in the instant case and further the complainant 
has satisfied all  the requisites for the institution of the complaint; 
hence it is held that the accused has committed the offence under 
section 138 of the Negotiable Instruments Act,1881.

37.DECISION:   The accused has committed the offence under section 
138 of the Negotiable Instruments Act,1881.

38.In view of the discussions made above and the decisions reached in 
the foregoing points for determinations it is held that the accused has 
committed offence under section 138 of the Negotiable Instruments 
Act,1881 and as such the accused is convicted under section 138 of 
the Negotiable Instruments Act,1881.

39.I have heard the parties. I am not inclined to extend the benefit of the 
provisions  of  the  Probation  of  Offenders  Act,1958,  because  the 
offence committed is in the nature of an economic offence and the 
backbone of the nation depends on a healthy economy. Moreover the 
real intention behind the enactment of the said offence is to provide 
quick remedy to the payee or the holder of the cheque, and also to 
instill  a  sense  of  confidence  and  assurance  to  the  business 
community.

40.Considering the nature of the offence and the other attending facts 
and  circumstances  of  this  case,  the  accused  is  convicted  of  the 
offence under section 138 of the Negotiable Instruments Act,1881 
and he is sentenced to undergo simple imprisonment for 3 (three) 
months  and  further  to  pay  compensation  of  Rs.80,000/-  (eighty 
thousand) to the complainant as the cheque amount is Rs.46,690/- 
and about five years have elapsed from the date of loan. It is further 
directed  that  the  accused  shall  undergo  simple  imprisonment  for 
another one months in default of the payment of compensation.
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41.Furnish a free copy of the judgment to the accused immediately.

42.The case is disposed of on contest.

Given under my hand and the seal of this court on this the 3rd day of 
September,2012 at Guwahati.

Yusuf Azaz,
SDJM(S) II, Kamrup

APPENDIX

PROSECUTION EXHIBITS:
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1) EXHIBIT 1- BILL NO.3308

2) EXHIBIT 2- BILL NO.3451

3) EXHIBIT 3- CHEQUE

4) EXHIBIT 4- CHEQUE RETURN MEMO

5) EXHIBIT 5- DEMAND NOTICE

6) EXHIBIT 6- POSTAL RECEIPT

7) EXHIBIT 7- ACKNOWLEDGMENT CARD

DEFENCE EXHIBITS

NONE

PROSECUTION WITNESSES

1) SHRI RAMAVTAR PAREEK

2) HAREN KALITA

3) PURNIMA HAZARIKA

DEFENCE WITNESSES

NONE

YUSUF AZAZ,
SDJM (S) II, KAMRUP
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