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G.R CASE NO: 3346 OF 2005
PROSECUTOR: STATE OF ASSAM Vs
ACCUSED: SHRI BIPUL KUMAR NATH & ORS

DISTRICT: KAMRUP
IN THE COURT OF THE SUB DIVISIONAL JUDICIAL 
MAGISTRATE, (S),II, KAMRUP

GR CASE NO: 3346/2005
U/S 379 IPC

PROSECUTOR: STATE OF ASSAM
VERSUS

ACCUSED: SHRI BIPUL KUMAR NATH & ORS

PRESENT : YUSUF AZAZ, SUB DIVISIONAL JUDICIAL 
MAGISTRATE, (S),II, KAMRUP

ADVOCATE FOR THE PROSECUTION: SHRI M. ALI

ADVOCATE FOR THE ACCUSED: SHRI S. BAYAN

CHARGE FRAMED ON:17/8/2010

EVIDENCE RECORDED ON: 2/5/2011, 11/1/2012, 27/2/2012

ARGUMENT HEARD ON: 25/6/2012

JUDGMENT DELIVERED ON:24/7/2012

JUDGMENT

1. The  prosecution  in  this  case  was  launched  by  the  lodging  of  an 
ejahar  with  the  Officer  in  Charge  of  the  Pragjyotishpur  Police 
Station  on  12/7/2005  by  the  informant/  aggrieved,  Shri  Devilal 
Gupta to the effect that a few days prior to the lodging of the said 
ejahar  three pipes of  20 feet  in  length each were stolen by some 
miscreants from his Bricks site.
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2. The  police  upon  receipt  of  the  ejahar  registered  Pragjyotishpur 
Police Station case no: 38 of 2005 under sections 379 of the Indian 
Penal  Code  (IPC)  and  started  investigation  in  the  case.  Upon 
completion  of  the  investigation,  the  police  submitted  chargesheet 
against the accused persons namely, Shri Bipul Kumar Nath, Pappu 
Khan, Shri Gopal Das, Shri Adesh Gupta, Shri Nirmal Choudhury, 
Shri Prabir Mitra and Shri Kutu Mitra under section 379 IPC.

3. The accused persons were called upon to enter trial and accordingly 
the accused persons  namely,  Shri  Bipul  Kumar  Nath,  Shri  Pappu 
Khan,  Shri  Adesh  Gupta,  Shri  Nirmal  Choudhury  and  Shri  Kutu 
Mitra entered appeareance and after furnishing the aforesaid accused 
persons  the  copies  of  the  relevant  documents,  my  learned 
predecessor  in office framed the formal  charge under section 379 
IPC and the same was read over and explained to the accused to 
which  the  accused  persons  pleaded  not  guilty  and  claimed  to  be 
tried.

4. It would be pertinent to mention herein that the accused, Prabir Mitra 
died  during the pendency of  the  case  as  such the  case  abated  as 
against him. It would be further pertinent to mention herein that the 
presence of the accused, Shri Gopal Das could not be procured as 
such the case was split up as against him.

5. The prosecution in support  of  its  case examined as many as four 
witnesses whereas the defence declined to adduce evidence.

6. The defence case is of total denial as is revealed from the statement 
of the accused recorded under section 313 CrPC and also from the 
trend of cross examination.

7. Upon the case set up by the prosecution I have framed the following 
points for determination in this case in order to arrive at a definite 
finding as regards the matter in dispute-

(1) Whether the accused persons have committed theft of three pipes 
belonging to Shri Devilal Gupta by dishonestly removing the same 
from his  Brick manufacturing site  and thereby committed  offence 
under section 379 IPC?
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8. I have heard the learned A.P.P and the learned counsels on behalf of 
the aforesaid accused persons. The learned APP has contended that 
the prosecution has proved its case beyond reasonable doubt as such 
the  accused  persons  are  required  to  be  convicted;  whereas  the 
learned counsels  for  the accused persons  have contended that  the 
prosecution has failed to examine even a single eyewitness to the 
alleged  occurrence;  as  such  the  accused  persons  are  liable  to  be 
acquitted.

DISCUSSION,  DECISION  AND  REASONS  FOR  THE 
DECISION:

9. Now let me discuss the materials on record and try to arrive at a 
definite finding as regards the point for determination.

POINT  FOR  DETERMINATION  NO.1:  Whether  the  accused  
persons  have  committed  theft  of  three  pipes  belonging  to  Shri  
Devilal Gupta by dishonestly removing the same from his Brick  
manufacturing site and thereby committed offence under section  
379 IPC?

10.The prosecution has contended that  the aforesaid accused persons 
committed  the  offence  of  theft  and  in  support  of  its  case  the 
prosecution  examined  as  many  as  four  witnesses  to  the  alleged 
occurrence.

11.The PW1, Shri Devilal Gupta is the informant/ aggrieved in this case 
and he had lodged the ejahar.  The PW1 has identified the ejahar 
lodged by him in this case and the same is marked as exhibit 1. The 
PW1 has deposed that one morning he noticed at his site that some 
16-17 pieces of rods were missing from his site as such he lodged the 
ejahar. The PW1 has further stated that after about 3-4 days of the 
lodging of the ejahar, the police informed him that the rods were 
recovered, but he could not go to the police station as he was busy 
with the marriage of his son. The PW1 has further stated that he had 
not seen the rods allegedly recovered by the police.
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12.The  perusal  of  the  evidence  of  the  PW1  shows  that  he  had  not 
witnessed the alleged occurrence and further he had not seen and 
identified the rods allegedly recovered at the instance of the accused 
persons. The fact that the informant/ aggrieved had not identified the 
rods allegedly recovered by the police renders the alleged recovery 
of stolen articles a non effect. In view of the fact that the informant 
(PW1) had not identified the rods allegedly recovered, it cannot be 
held with certainty that the said rods were in fact the rods allegedly 
stolen from the possession of the informant.

13.In  addition  to  the  above  the  PW1  had  not  identified  any  of  the 
accused persons and had not named any of the accused persons, but 
the perusal of the exhibit 1 (ejahar) shows that he had named one of 
the accused, Shri Nirmal Choudhury. The omission to mention the 
name of the accused, Shri Nirmal Choudhury or to identify him is 
according  to  me  a  material  omission  and  the  same  discredits  the 
PW1.

14.The  careful  perusal  of  the  exhibit  1  further  reveals  that  the  said 
ejahar was written continuously by one and the same person, but the 
sentence  regarding  the  involvement  of  the  accused,  Shri  Nirmal 
Choudhury  was  later  on  inserted.  The  fact  that  the  sentence 
regarding the name of the accused, Shri Nirmal Choudhury was later 
on inserted and there is no explanation for omitting his name in the 
first place leads me to doubt the correctness of the allegations made 
against the said accused. The insertion of the name of the accused, 
Shri  Nirmal  Choudhury  appears  to  be  an  afterthought;  hence  not 
much significance can be attributed to it.

15.The prosecution has contended that the rods were recovered from a 
pond on the disclosure made by the accused. The PW4, Shri Hatem 
Ali Ahmed is the investigating officer in the instant case and he has 
stated that  the accused showed him the place where they hid the 
stolen pipes and accordingly he recovered the same and seized it. 
The  perusal  of  the  evidence  of  the  PW4 reveals  that  he  had  not 
deposed  in  details  as  to  which  of  the  accused  and  under  what 
circumstance the said accused made the alleged disclosure regarding 
the place of  hiding the stolen articles.  There are  altogether seven 
accused in the instant case, but the PW4 has not disclosed the name 
of the accused who had made the said disclosure information. The 
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evidence of the PW4 that all the accused made the alleged disclosure 
statement  can  also  not  be  believed because  the  perusal  of  record 
reveals that the accused, Shri Pappu Khan was never arrested by the 
police and he was shown as a absconder in the charge sheet; as such 
the said accused could not have made the said disclosure statement. 
In  view of  the  above defects  in  the  evidence  of  the  PW4 in  not 
naming the specific accused who made the disclosure statements, the 
statement  of  the  PW4  regarding  the  said  disclosure  leading  to 
discovery cannot be attributed to any of the accused persons; hence 
is of no use to the prosecution.

16.In addition to the above the PW4 has identified the seizure lists by 
which he had seized the stolen articles and the same is marked as 
exhibit 2 and exhibit 3. The perusal of the exhibit 2 and the exhibit 3 
shows  that  one  Shri  Suren  Kalita  (PW2)  was  the  independent 
witnesss to the seizure exhibit 2 and exhibit 3 and one Shri Samiran 
Chakravorty  (PW3)  was  the  independent  witness  to  the  seizure 
marked as exhibit 3. 

17.The prosecution has examined the aforesaid two witnesses and the 
perusal of the evidence of the these two witnesses shows that they 
did  not  witness  the  alleged  recovery  of  the  said  articles  at  the 
instance of the accused, but they were told by the police later on that 
the said articles were recovered from the pond at the instance of the 
accused. In view of the above the evidence of the PW4 that the said 
articles  were  recovered  at  the  instance  of  the  accused  cannot  be 
relied in the absence of independent witness to the said recovery. 

18.In addition to the above the PW2 and the PW3 have stated that the 
said recovery was made from a pond as told by the police, but the 
perusal of the seizure lists shows that the seizure made by exhibit 2 
was made from a jungle near “Balak Bab Ashram” and the second 
seizure  vide  exhibit  3  was  made  from the  house  of  the  accused, 
Prabir  Mitra  (since  deceased).  The  above  discrepancies  in  the 
evidence  of  the  PW4  and  the  statements  of  the  independent 
witnesses  regarding the  place of  the alleged seizures  leads  me to 
disbelieve  the fact  that  the said seizures were made at  the places 
mentioned in the seizure lists at the instance of the accused persons.
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19.In view of the above it is held that the prosecution has failed to prove 
that the articles seized by exhibit 2 and the exhibit 3 were the stolen 
articles of Devilal Gupta and further the prosecution has failed to 
prove  that  the  said  articles  were  recovered at  the  instance  of  the 
accused persons.

20.In addition to the above there is absolutely no evidence on record to 
show as to how the prosecution could know that the accused persons 
were  involved in  the  commission  of  the alleged offence,  because 
admittedly there were no eye witnesses to the alleged occurrence.

21.It is the duty of the prosecution to reveal the circumstances which 
led the prosecution to apprehend the accused persons in such type of 
cases  where  there  are  no eye  witnesses  to  the  occurrence.  In  the 
absence  of  any  evidence  on  record  to  the  effect  as  to  how  the 
prosecution came to apprehend the accused persons in the instance 
case, it is held that the prosecution has failed to lead cogent evidence 
to  link  the  accused  persons  with  the  commission  of  the  alleged 
offence.

22.It is held that the prosecution has failed to prove beyond reasonable 
doubt that the accused persons have committed the offence of theft.

23.DECISION:   The prosecution  has  failed  to  prove that  the accused 
persons have committed the offence of theft as such the points for 
determination is answered in the negative, in favour of the accused 
persons.

ORDER

24.In view of the discussions made above and the decision reached in 
the foregoing issues it is held that the prosecution has failed to prove 
the charge against the accused persons; as such the accused persons 
are acquitted of the charge under sections 379 IPC and they are set at 
liberty. The bail bond of the accused and their sureties shall stand 
discharged.

25.The case is disposed of on contest without cost.
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Given under my hand and the seal of this court on this the 24th day of July, 
2012 at Guwahati.

Yusuf Azaz,
Sub Divisional Judicial Magistrate,(S)II, 
Kamrup.

APPENDIX

PROSECUTION EXHIBITS:
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1) EXHIBIT 1: EJAHAR

2) EXHIBIT 2: SEIZURE LIST

3) EXHIBIT 3: SEIZURE LIST

4) CHARGESHEET

DEFENCE EXHIBITS

NONE

PROSECUTION WITNESSES

1) SHRI DEVILAL GUPTA

2) SHRI SUREN KALITA 

3) SHRI SAMIRAN CHAKRAVORTY

4) SHRI HATEM ALI AHMED

DEFENCE WITNESSES

NONE

Yusuf Azaz,
Sub Divisional Judicial Magistrate,(S)II, 
Kamrup
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