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JUDGMENT

1. This  is  a  case  instituted  under  section  138  of  the  Negotiable 
Instruments  Act,  1881 alleging that  the  accused,  Shri  Murari  Lal 
Mishra had issued a cheque in favour of the complainant,  Satyam 
Ispat (North East) Ltd. which was dishonoured due to insufficient 
funds in the account of the accused.

2. The brief facts giving rise to the institution of this complaint case is 
that  the  complainant,  Satyam  Ispat  (North  East)  Ltd  (hereinafter 
referred to as  the complainant)  had business relationship with the 
accused  herein and that  the  accused  took financial  help  from the 
complainant.  The  accused  once  approached  the  complainant  for 
some  financial  help  and  accordingly  the  complainant  gave  the 
accused a loan of Rs.3,00,000/-.

3. The complainant had further alleged that the accused issued a cheque 
bearing no:470260 dated 30/9/2008 for  Rs.3,00,000/-  in favour of 
the complainant for the discharge of his liability. The complainant 
accordingly deposited the said cheque for encashment to his bank, 
but the same was returned unpaid on 24/10/2008 as the accused did 
not have sufficient funds in his account to honour the said cheque.

4. The  complainant  thereafter  issued  legal  notice  to  the  accused  on 
6/11/2008 demanding the amount of cheque, but the accused failed 
and neglected to pay the same even after receipt of the notice; as 
such the complainant lodged this complaint under section 138 of the 
Negotiable Instruments Act,1881.

5. The accused was called upon to enter trial and upon his appearance 
the  particulars  of  offence  under  section  138  of  the  Negotiable 
Instruments Act,1881 was explained to him to which he pleaded not 
guilty and claimed to be tried.

6. The complainant examined its representative Shri Keshab Chandra 
Talukdar  in  support  of  its  case;  whereas  the  defence  declined  to 
adduce evidence.

7. The defence case is of total denial. The accused would contend in his 
statement recorded under section 313 CrPC that he did not issue the 
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said  cheque  and  further  contended  that  he  did  not  receive  any 
demand notice.

8. I have heard the learned counsels for both the parties. 

9. Upon hearing and on perusal of record I have framed the following 
points for determination in order to arrive at a definite finding as 
regards the dispute in this case-

(1) Whether Shri Keshab Chandra Talukdar is duly authorized by 
the complainant company to institute the complaint?

(2) Whether the accused issued the cheque for the discharge of 
any legally enforceable debt or liability?

(3) Whether the cheque was dishonoured for insufficient funds in 
the account of the accused?

(4) Whether the accused received the demand notice issued by the 
complainant regarding the dishonor of the cheque?

(5) Whether the accused has committed the offence under section 
138 of the Negotiable Instruments Act,1881?

DISCUSSION,  DECISION  AND  REASONS  FOR  THE 
DECISION:

POINT FOR DETERMINATION NO.1: ) Whether Shri Keshab  
Chandra Talukdar is duly authorized by the complainant company  
to institute the complaint?

10.The defence has contended that Shri Keshab Chandra Talukdar is not 
duly  authorized  by  the  complainant  company  to  institute  this 
complaint on behalf of the company; hence the complaint is liable to 
be dismissed.

11.I  have  perused  the  complaint  filed  on  behalf  of  the  complainant 
company  by  one  Shri  Keshab  Chandra  Talukdar.  The  aforesaid 
complainant is a company; as such it is a juristic person; hence it has 
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to act through some natural person duly authorized in this behalf. 
The company being a juristic person acts through its officials who 
can  be  said  to  be  the  “will”  of  the  company.  The  company  acts 
through  its  Directors,  Managing  Directors,  Managers,  or  any 
responsible officer of the company. In the instant case at hand Shri 
Keshab Chandra Talukdar is authorized by one of the directors of the 
company namely, Shri Kamal Sarma to institute this case on behalf 
of the company. The company acts through its directors, managers 
etc. as such it can be safely held that the director, Shri Kamal Sarma 
is empowered to act on behalf of the company and hence empowered 
to authorize some other person to institute this complaint on behalf 
of the company. In the instant case at hand the director, Shri Kamal 
Sarma has authorized Shri Keshab Chandra Talukdar to lodge the 
complaint and to represent the company as such it is held that the 
complaint  is  duly signed and lodged by a  competent  person duly 
authorized in this behalf.

12.The learned counsel for the accused had contended that there is no 
resolution of the Board of Directors of the complainant company as 
such in the absence of any resolution to this effect this complaint 
cannot be maintained. The learned counsel for the accused has relied 
upon the judgment of the  Hon’ble Apex Court in State Bank of 
Travancore Vs M/S Kingston Computers (I) P. Ltd [ 2011 AIR 
SCW 1948] to show that the resolution of the Board of Directors is 
compulsory to maintain a suit or complaint.

13.I have perused the aforesaid judgment. In the said case the Hon’ble 
Apex Court in the facts and circumstance peculiar to that case had 
held that the suit  was not maintainable because the same was not 
signed and verified by proper person on behalf of the company. In 
the said case one Shri Ashok Shukla claimed that he was one of the 
directors of the company and that he had been authorized by Shri Raj 
Shukla, the CEO of the company. The said Shri Ashok Shukla had 
himself  admitted  in  his  cross  examination  that  he  was  the  only 
Director of the company and that the company and that the Board of 
Director  had  passed  resolution  in  favour  of  the  CEO  to  take 
decisions  independently  and  accordingly  the  said  CEO  had 
authorized him to institute the said suit. The defendant in the said 
suit  had  challenged  the  status  of  the  plaintiff  company  and  also 
challenged the fact that Shri Ashok Shukla was not the director of 
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the company and that no resolution was passed to this effect.  The 
Hon’ble Apex Court had held that in view of the clear denial of the 
defendant regarding the status of the plaintiff and the status of Shri 
Ashok Shukla, the burden lie upon the plaintiff to prove that Shri 
Ashok Shukla was appointed as the director of the company and that 
the Board of directors passed resolution to the effect that CEO could 
authorize another person to file suit on behalf of the company.

14.In the instant case at hand there is no dispute regarding the fact that 
the complainant is not a company. The defence had merely put a 
question to the witness for the complainant,  Shri Keshab Chandra 
Talukdar  to  the  effect  as  to  whether  it  was  mentioned  in  the 
complaint if the complainant company is a private limited company 
or a public limited company. The above question put by the defence 
goes on to show that the defence did not dispute the fact that the 
complainant  is  a  company,  but  the  defence  just  disputed  as  to 
whether the company is a private company or a public company. 

15.The status of a private company or a public company is the same and 
does not differ  in any manner other than the fact  that in a public 
limited company the Government is the majority shareholder and in 
a  privately  held  company  the  majority  shareholder  are  private 
individuals.

16.The defence had also not disputed the fact that Shri Kamal Sarma is 
not  the  director  of  the  company,  but  the  only  contention  of  the 
defence is that Shri Kamal Sarma, being one of the directors is not 
empowered to authorize Shri Keshab Chandra Talukdar to lodge this 
complaint.  The  defence  contended  that  Shri  Kamal  Sarma  alone 
could not empower any other person to lodge the complaint without 
the consent of the other directors. The said contention of the defence 
is  not  sustainable  because  the  Director  being the  “mind”  and the 
“will” of the company can act on behalf of the company, because the 
acts of the said director would bind the company. 

17.In determining the fact as to whether only one of the directors can 
act on behalf of the company, we have to ascertain as to whether the 
said director can bind the company by its acts. The company acts 
through its directors and hence the directors can either individually 
or collectively incur liability in favour of the company, while acting 
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as  a  director;  as  such  only  one  of  the  directors  can  confer  and 
authorize any other person to act on behalf of the company.

18.The Code of Criminal Procedure does not prescribe the procedure as 
to  who  could  lodge  a  complaint  on  behalf  of  the  company,  but 
section  305  of  the  CrPC does  provide  the  procedure  in  case  the 
accused is a corporation. The section 305 CrPC provides that in case 
the  accused  is  a  corporation,  then the  corporation  may  appoint  a 
representative  for  the  purpose  of  inquiry  or  trial  and  such 
appointment  need  not  be  under  the  seal  of  the  corporation.  The 
section  305  CrPC further  provides  that  the  where  a  statement  in 
writing  purporting  to  be  signed by the  Managing  Director  of  the 
corporation or by any person having the management of the affairs 
of  the  corporation  to  the  effect  that  the  person  named  in  the 
statement has been appointed as the representative of the corporation 
is filed, the Court shall presume, unless the contrary is proved that 
person has been so appointed. 

19.Considering that there is no specific provision in the CrPC regarding 
the  procedure  to  be  followed  in  case  the  corporation  is  the 
complainant,  one  may  draw  conclusions  from  section  305  CrPC 
regarding the manner in which the corporation is to be represented in 
case the corporation is the complainant. There is no basic difference 
between  the  representation  of  the  accused  company  and  the 
representation of the complainant company in a trial, because in both 
the instances, the company, being a juristic person is represented in 
the trial by a natural person appointed in this behalf and does all the 
acts on behalf of the company and all the acts which are required to 
be done in the presence of the accused is done in the presence of the 
said representative as sufficient compliance of the requirements of 
the code. In view of the above, the requirement of section 305 CrPC 
may be imported so as to include within its ambit the representation 
of the corporation in case the corporation is the complainant. 

20.In  view  of  the  above  discussion  it  can  be  safely  held  that  the 
corporation  may  be  represented  by  any  of  its  officials  who  is 
appointed in  this  behalf  by  the Managing Director  or  any person 
having the management of the affairs of the corporation and there is 
no  specific  requirement  that  he  must  be  appointed  only  by  the 
resolution  of  the  Board  of  Directors.  Just  as,  in  the  case  of  the 
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corporation being an accused, in the case of the corporation being a 
complainant also, the corporation can appoint its representative by a 
statement in writing to this effect by any of the directors or principal 
officer responsible to the affairs of the company. 

21.In the instant case at hand one of the Directors, Shri Kamal Sarma 
had  appointed  in  writing  Shri  Keshab  Chandra  Talukdar  as  the 
representative of the company to lodge the complaint; as such it is 
held that Shri Keshab Chandra Talukdar is competent to lodge this 
complaint on behalf of the company. The said writing is produced 
and the same is marked as exhibit 1 and the signature of the Director 
is identified and marked as exhibit 1(1). There is nothing on record 
to doubt regarding the genuineness of the exhibit 1.

22.In addition to the above the Order XXIX rule 1 of the Code of Civil 
Procedure,  1908 (though not  applicable  in  this  case)  which  deals 
with  suits  instituted  by  or  against  the  corporation  specifically 
provides  that  the  pleadings  on  behalf  of  the  corporation  may  be 
signed and verified by any Secretary, Directors or principal officer of 
the  corporation.  The  above  provision  clearly  provides  that  the 
resolution of the Board of Directors is not mandatory and that any 
one of the above officers may sign and verify the plaint on behalf of 
the company. The Order XXIX rule 1 CPC is not applicable in the 
instant  case,  but  one may draw support  from the above provision 
regarding representation of the corporation.

23.Further the statement of the accused was recorded under section 313 
CrPC wherein the accused was asked regarding the representation of 
the  complainant  company  by Shri  Keshab  Talukdar  to  which the 
accused replied that he does not know about the said fact. The above 
response of the accused goes on to show that he is not aware as to 
whether Shri Keshab Talukdar is duly authorized or not. The accused 
had merely suggested to the witness of the complainant that he is not 
authorized to represent the complainant to which the witness denied, 
but there is nothing on record to doubt or disbelieve the said witness 
regarding his evidence that he is the duly authorized representative 
of the company.

24.In addition  to  the  above Shri  Keshab  Talukdar  had produced the 
original  dishonoured  cheque,  and  the  cheque  return  memo  which 
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shows that he is authorized by the complainant company to lodge 
this complaint,  because otherwise Shri Keshab Talukdar could not 
have in possession of the above documents.

25.In view of the above discussions it is held that Shri Keshab Talukdar 
is  duly  authorized  by  the  complainant  company  to  lodge  this 
complaint.

26.DECISION:   Shri  Keshab  Talukdar  is  duly  authorized  by  the 
complainant company to lodge this complaint.

POINT FOR DETERMINATION NO.2&3: Whether the accused  
issued the cheque for the discharge of any legally enforceable debt  
or  liability?//  Whether  the  accused  issued  the  cheque  for  the  
discharge of any legally enforceable debt or liability?

27.Both  the  above  points  for  determination  are  taken  together  for 
discussion as the said issues are intricately connected to each other.

28.The accused has stated in his statement recorded under section 313 
CrPC that it is not correct that he had issued the cheque in question; 
whereas the complainant had alleged that the accused had issued the 
said cheque for the discharge of legally enforceable debt. 

29.The complainant’s witness, Shri Keshab Talukdar has deposed that 
he  knew  the  accused  and  that  once  the  accused  approached  the 
complainant  company for  financial  assistance  and accordingly the 
complainant  company  advanced  a  loan  of  Rs.3,00,000/-  to  the 
accused.  The  witness  (CW1),  Shri  Keshab  Talukdar  has  further 
deposed that the accused issued the cheque bearing no:470260 dated 
30/9/2008 for the discharge of the aforesaid debt. The said cheque is 
produced and marked as exhibit 2. The CW1, Shri Keshab Talukdar 
was not at all cross examined as regards the advancement of the loan 
to the accused,  and further there is nothing on record to doubt or 
disbelieve the said statements of the CW1 as such it is held that the 
complainant had advanced the loan of Rs.3,00,000/- to the accused.

30.The defence had not disputed the fact  that  the cheque (exhibit  2) 
does  not  belong  to  the  account  of  the  accused  and  had  also  not 
disputed the signature of the accused over the said cheque. The CW1 
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was not at all cross examined as regards the above facts. The defence 
had questioned the witness (CW1) regarding the difference in the 
writing  of  the  words  and  figures  in  the  cheque  with  that  of  the 
signature and tried to show that the writings and the signature belong 
to two different person. The fact that the words and figures in the 
cheque (exhibit 2) is written by some other person does not in any 
way materially alter the fact that the said cheque was issued by the 
accused, because there is no denial of the fact that the signature in 
the said cheque does not belong to the accused. There is no material 
on  record  to  show that  the  accused  put  his  signature  on  a  blank 
cheque (exhibit 2) and thereafter the words and figures in the said 
cheque was written without the consent of the accused; as such the 
only presumption that can be drawn is that the words and figures 
were written first and thereafter the accused put his signature on the 
said cheque, because it cannot be expected that any person would put 
his signature on a blank cheque and hand over the same to another 
person.

31.In  addition  to  the  above  there  is  a  statutory  presumption  under 
section 139 of the Negotiable Instruments Act,1881 in favour of the 
holder of the cheque, that the cheque was issued for the discharge of 
debt. The accused had not provided any explanation as to how and 
why the cheque was issued and further there is no material on record 
to dislodge the above statutory presumption; as such it is held that 
the cheque was issued for the discharge of a debt.

32.The  learned  counsel  for  the  defence  has  contended  that  the 
complainant company is not a registered money lender and has not 
registered itself with the RBI for  advancement  of loan;  hence the 
complainant company cannot advance any loan and is not entitled to 
recover  the  same.  The  said  contention  of  the  defence  is  not 
sustainable  because  there  is  nothing  on  record  to  show  that  the 
complainant company regularly used to advance loan as a business 
of money lender. A money lender is a person who regularly uses to 
advance loan as business  and charges interest  on the loan.  In the 
instant case at hand there is no material on record to show that the 
complainant company used to advance loan as business and charges 
interest or other commission or fee; hence it cannot be said that the 
complainant company is a money lender or that it is a Non Banking 
Financial Corporation (NBFC) requiring registration of the RBI. The 
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advancement of loan in the instant  case is a one off incident and 
hence  it  cannot  be  said  that  the  complainant  company  is  money 
lender requiring registration as such.

33.The learned counsel for the accused has further contended that the 
complainant has failed to produce any written acknowledgement of 
the loan; hence the complainant has failed to prove that any loan was 
advanced.  The  said  contention  of  the  defence  is  not  sustainable 
because  the  cheque  (exhibit  2)  itself  is  a  promissory  note 
acknowledging  the  factum  of  a  debt;  hence  no  other  separate 
acknowledgment  is  required  to  be  produced.  Further  there  is  no 
material on record to show that any other document was executed at 
the time of advancement of the loan.

34.In addition to the above the said cheque was dishonoured because 
the  accused  did  not  had  sufficient  funds  in  his  account  which  is 
evident from the cheque return memo (exhibit 3); as such it can be 
safely held that the said cheque was drawn in the account maintained 
by the accused and that the signature on the said cheque belonged to 
the accused. The section 146 of the Negotiable Instruments Act,1881 
further provides a statutory presumption as regards the genuineness 
of the cheque return memo issued by the bank; hence it is held that 
the said cheque was dishonoured for insufficient funds in the account 
of the accused.

35.In view of the above discussions it is held that the cheque (exhibit 2) 
was  issued  by  the  accused  in  favour  of  the  complainant  for  the 
discharge of the loan of Rs.3,00,000/- advanced by the complainant 
and that the said cheque was dishonoured for insufficient funds in 
the account of the accused.

36.DECISION:   The cheque was issued by the accused for the discharge 
of  a  legally  enforceable  debt  and  that  the  said  cheque  was 
dishonoured for insufficient funds in the account of the accused.

POINT  FOR  DETERMINATIO  NO.4:  Whether  the  accused  
received the demand notice issued by the complainant regarding  
the dishonor of the cheque?
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37.The CW1, Shri Keshab Talukdar has deposed that after the receipt of 
the cheque return memo (exhibit 3) the complainant got a demand 
notice issued to the accused by registered post. The copy of the said 
notice is produced and marked as exhibit  4.  The complainant  has 
also produced the postal receipt by which the said notice was issued 
to the accused and the same is marked as exhibit 5. The CW1 has 
further deposed that the said notice was served upon the accused and 
the acknowledgement card of the said registered post was received 
back by the complainant whereby the accused has acknowledged the 
receipt of the notice and the same is marked as exhibit 6. 

38.I have perused the above exhibits and there is nothing on record to 
doubt or disbelieve the genuineness of the above exhibits. The postal 
receipt (exhibit 5) shows that the notice was sent by registered post 
duly prepaid addressed to the accused and it was sent on 6/11/2008. 
The acknowledgement card (exhibit 6) further shows that the same 
was received by the accused on 11/11/2008. 

39.The perusal of the exhibit 4 shows that the same is demand notice 
whereby the factum of dishonor of the cheque (exhibit 2) is clearly 
mentioned and a demand is made to honour the amount of the said 
cheque.

40.The learned counsel for the accused has contended that the signature 
upon the acknowledgment  card (exhibit  6) does not belong to the 
accused.  The  said  contention  of  the  defence  cannot  be  believed 
because the accused has not adduced any evidence to show that the 
said signature does not belong to him. Merely denying the signature 
during the recording of statement under section 313 CrPC would not 
prove that the signature does not belong to him, because the burden 
lie upon the defence to show that the said signature does not belong 
to the accused and that the registered post addressed to him was in 
fact not received by him, in view of the statutory presumption under 
section 27 of the General Clauses Act,1897 which provides that it 
shall  be deemed that a registered post duly addressed and prepaid 
would be deemed to have been served, unless the contrary is proved. 

41.In the instant case at hand the demand notice was sent by registered 
post duly prepaid and addressed; as such there is a legal presumption 
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that the said notice was duly served, and further there is no other 
material on record to dislodge the above presumption.

42.In view of  the above it  is  held  that  the  demand notice was duly 
served upon the accused.

43.DECISION:   The demand notice was duly served upon the accused.

POINT FOR DETERMINATION NO.5: Whether the accused has  
committed  the  offence  under  section  138  of  the  Negotiable  
Instruments Act,1881?

44.The offence  under  section  138 is  complete  on  the  satisfaction  of 
certain conditions which are that the cheque has to be issued on the 
account maintained by the accused and that  the cheque has to be 
issued for the discharge of a debt or liability. It is further provided 
that  the said cheque has to be deposited within six months of  its 
issuance  or  within  its  validity  and  that  the  notice  regarding  the 
dishonor  of  the  cheque  for  insufficient  funds  ought  to  be  given 
within 30 days of the receipt of information regarding the dishonor. 

45.In the instant  case at  hand it  is  already held that  the cheque was 
issued by the accused in the account maintained by him and that the 
said cheque was dishonoured due to insufficient funds. The cheque 
(exhibit 2) was issued in the instant case on 30/9/2008 and it was 
presented  within  six  months  for  encashment.  The  cheque  return 
memo (exhibit 3) further shows that the said cheque was returned on 
24/10/2008 for  insufficient  funds and that  the demand notice was 
issued by the complainant  on 6/11/2008, which is within 30 days 
from the receipt of information of dishonor. The accused received 
the  notice  on  11/11/2008  and  this  complaint  is  instituted  on 
20/12/2008, which is within 30 days after the lapse of 15 days from 
the date of receipt of demand notice; hence the complaint is lodged 
within the period of limitation.

46.In view of the above discussion it is held that all the ingredients of 
the  offence  under  section  138  of  the  Negotiable  Instruments 
Act,1881 are satisfied in the instant case and further the complainant 
has satisfied all  the requisites for the institution of the complaint; 
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hence it is held that the accused has committed the offence under 
section 138 of the Negotiable Instruments Act,1881

47.DECISION:   The accused has committed the offence under section 
138 of the Negotiable Instruments Act,1881.

48.In view of the discussions made above and the decisions reached in 
the foregoing points for determinations it is held that the accused has 
committed offence under section 138 of the Negotiable Instruments 
Act,1881 and as such the accused is convicted under section 138 of 
the Negotiable Instruments Act,1881.

49.I have heard the parties. I am not inclined to extend the benefit of the 
provisions  of  the  Probation  of  Offenders  Act,1958,  because  the 
offence committed is in the nature of an economic offence and the 
backbone of the nation depends on a healthy economy. Moreover the 
real intention behind the enactment of the said offence is to provide 
quick remedy to the payee or the holder of the cheque, and also to 
instill  a  sense  of  confidence  and  assurance  to  the  business 
community.

50.Considering the nature of the offence and the other attending facts 
and  circumstances  of  this  case,  the  accused  is  convicted  of  the 
offence under section 138 of the Negotiable Instruments Act,1881 
and  he  is  sentenced  to  undergo  simple  imprisonment  for  6  (six) 
months  and  further  to  pay  compensation  of  Rs.4,00,000/-  (four 
lakhs) to the complainant as the cheque amount is Rs.3,00,000/- and 
about four  years  have elapsed from the date  of loan.  It  is  further 
directed  that  the  accused  shall  undergo  simple  imprisonment  for 
another two months in default of the payment of compensation.

51.Furnish a free copy of the judgment to the accused immediately.

52.The case is disposed of on contest.

Given under my hand and the seal of this court on this the 19th day of 
July,2012 at Guwahati.

Yusuf Azaz,
SDJM(S) II, Kamrup

TYPED BY ME

YUSUF AZAZ, SDJM(S) II, KAMRUP.
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APPENDIX

PROSECUTION EXHIBITS:

1) EXHIBIT 1- AUTHORITY LETTER

2) EXHIBIT 2- CHEQUE

3) EXHIBIT 3- CHEQUE RETURN MEMO

4) EXHIBIT 4- DEMAND NOTICE

TYPED BY ME

YUSUF AZAZ, SDJM(S) II, KAMRUP.
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5) EXHIBIT 5- POSTAL RECEIPT

6) EXHIBIT 6- ACKNOWLEDGMENT CARD

DEFENCE EXHIBITS

NONE

PROSECUTION WITNESSES

1) SHRI KESHAB CHANDRA TALUKDAR

DEFENCE WITNESSES

NONE

YUSUF AZAZ,
SDJM (S) II, KAMRUP

TYPED BY ME

YUSUF AZAZ, SDJM(S) II, KAMRUP.


