
HIGH COURT FORM NO. (J) 2.
HEADING OF JUDGMENT IN ORIGINAL SUITDISTRICT : KAMRUP.IN THE COURT OF CIVIL JUDGE NO. 3, KAMRUP, GUWAHATI.Present :  Shri S.K. Poddar, AJS,            Civil Judge No. 3, Kamrup, Guwahati.

Wednesday, the 3  rd   day of October, 2012.  

TITLE SUIT NO. 341/2007

Shri Tapan Kumar Dutta .....     Plaintiff.-Vs-Shri Sachin Kumar Bairasia & Anr.        ....Defendants.
This suit coming on for final hearing on 11/09/12 in the presence of :-Mr. J.C. Gour        ..... Advocate for the plaintiff. Mr. S.S. Sharma & Mr. S.K.Sanganeria      ....... Advocates for defendants. 
And having stood for consideration to this day, the Court delivered the following judgment :-

J U D G M E N TThis is a suit for declaration of right, title and interest, rendition of accounts, recovery of books  of  accounts,  realisation  of  outstanding balance and also for cancellation of Agreement of Financial Partnership dated 28/07/04. 
1. The plaintiff's case, in brief, is that he is the sole proprietor of M/S Sun International  having its  place of  business  at  Kolkata.  He also worked as Marketing Agent of one M/s Shree Gopal Impex Pvt. Ltd., Delhi for marketing of snacks and confectionery products since 2004. At the request of the defendant 
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for selling the aforesaid products in the North Eastern Region, ………. Contd.  at P/2plaintiff ahs entered into an agreement of financial partnership on the basis of mutual  benefits.  The  defendant  No.  1  also  assured  to  provide  the  financial assistance to the tune of Rs. 15 to 20 Lakhs and upon bonafide belief on the promise  of  the  defendant  No.  1,  the  plaintiff  entered  into  the  agreement  of financial partnership dated 28/07/05 (it should have been 28.07.2004) with the defendant No. 1 under certain terms and conditions. 2. Some primary terms and conditions of the said agreement are – (i) that stocks will be dispatched from Delhi and will be delivered at the godown at Guwahati by the principal i.e. plaintiff; (ii) that all the taxes and levies including sales tax as per rules of the State Govt. will be borne by the principal; (iii) that sales force expenses to be borne by the principal; that damage settlement to be settled by the principal; (iv) that  all  monetary  transactions  and  correspondences  with  M/s Shree Gopal Impex Pvt. Ltd. Delhi will have to be done by the principal; (v)that the defendant will have to keep constant stock level; (vi) that the defendant will have to effect timely delivery of the products to the distributors; (vii) that the defendants will have to allow the sales force of the plaintiff to use the office to help them in collecting orders, delivery of stocks and rendering various after sales service; (viii) that the defendant will have to provide a damp free godown; (ix) that the defendant will have to handover initial finance of Rs. 4 to 5 Lakhs to the plaintiff; (x) that sales staff will not be allowed to collect payment in cash from the financial partner on behalf of the principal, and (xi) that  the  financial  partner  will  be  responsible  for  any misappropriation or losses or theft of the said money paid to the sale staff until written confirmation by principal; (xii) that all drafts, cheques against despatch of stock will have to be in the name of  M/s Sun International  payable at  Guwahati/Kolkata to  be deposited to the authorised bank of the principal; (xiii) that  a  commission  @  2.5%  on  the  basis  of  invoice  price  of  the company will be paid by the principal; 
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………. Contd.  at P/3(xiv) that the principal will pay transportation cost of onward despatch from transport godown to distributors place as per actual bill etc. 3. The aforesaid business started on the successful note without the assured investment of  the defendant No.  1  and upon wining the faith  of  the plaintiff, the defendant No. 1 slowly took control of all the documents, books of accounts, blank signed letter heads and blank signed cheques of the plaintiff in the  name of  his  partnership  concern.  Thereafter,  the  defendant  out  of  greed started  discharging  the  sales  staff  of  the  plaintiff  on  false  allegations  and replaced  the  entire  sales  staff  with  persons  loyal  to  him  and  also  started manipulating in the business transactions and misappropriated funds to a large extent. In the result, the business collapsed within a period of six months. After collapse  of  the  business,  the  defendant  refused  to  hand  over  the  books  of accounts,  relevant  documents,  blank  signed  cheques  and  cunningly  raised unwarranted and illegal demands without providing the details or documents. Consequently fearing misuse of his blank signed cheques,  the plaintiff  had to write to his banker informing missing of three cheques bearing Nos. 140151, 239259 and 239260 with a  request  to stop payment.  After  this,  the plaintiff came to know about a case u/s 138 of N.I. Act being No. 6417C/05 with a claim of Rs. 5.00 Lakhs showing dishonour of one of the aforesaid three cheques, the payment of which was stopped by the plaintiff vide his letter dated 17/08/05. Plaintiff pleaded that inspite of having no liability towards the defendant, the defendant has illegally presented the said cheques for collection and got them dishonoured and filed the criminal proceeding with mala-fide intention. It is also apprehended that the defendant may also misuse the other cheques lying in his custody by falsely showing the liability of the plaintiff and as such, defendant is required to be directed to produce the books of accounts, papers and documents relating  to  said  financial  partnership  business  for  lawful  settlement  of  the accounts. On the above pleadings, the plaintiff has prayed for a declaration that he is not liable to make any payment to the defendant including in respect of cheque No.  239259 dated 03/09/05,  further declaration that the other three cheque Nos. 140151, 230250 and 239260 are in illegal custody of the defendant, return of books of accounts, papers and documents pertaining to the business activities  and  also  that  the  criminal  proceeding  initiated  by  the  defendant against the plaintiff  vide Complaint Case No. 6417C/05 is illegal and void ab-
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initio.                                                                                    ………. Contd.  at P/44. The defendants have contested the suit by filing written statement. Apart from taking the usual legal pleas like -- suit is not maintainable in facts and law, that there is no cause of action arose against the defendant, that the suit is false, frivolous, vexatious, that the suit is not valued properly and no proper court fees have been paid etc., the defendant pleaded that vide Agreement dated 28/07/04, the defendant was appointed as an agent of the plaintiff  upon the terms and conditions as stated in paragraph 4 of  the plaint and defendant is entitled for that commission of 2.5% on the basis of the price of  goods sold.  However,  it  is  denied  that  the  defendant  has  taken  over  the  control  of  the business,  removal  of  the  staffs,  manipulation  of  the  accounts  and misappropriation of the funds. It is further pleaded that as per the agreement, the defendant's duty is to collect the money either by cheque or draft only and to transmit the same to the plaintiff and neither he was authorised nor he used to collect  any cash from the customers.  The defendant's  role was to provide an initial fund of Rs. 4 to 5 lakhs and extend the facility to use the office of the sales  force to collect orders, deliver stocks and render quick service etc. on payment of commission.  It  is  further pleaded that at  the time of closure of  business,  the plaintiff has failed to clear the commission amount and also to refund the money paid by way of advance on the ground of suffering huge loss. Thereafter plaintiff has issued a cheque of Rs. 5.00 Lakhs being cheque No. 239359 dated 03/09/05 drawn on ICICI bank, Kolkata. He assured the defendant that the cheque would be honoured upon presentation and promised to pay the balance of  Rs.  3.00 Lakhs within a short period out of which only Rs. 1.05 Lakh was paid by him by two separate demand drafts. The said cheque of Rs. 5.00 Lakhs got bounched and thus the defendant is entitled to receive Rs. 6.95 Lakhs from the plaintiff for which he reserves  the right  to  file  a  counter-claim.  Due to  dishonour of  the cheque, defendant issued a notice upon the plaintiff and on non-receipt of the said amount of cheque, he was compelled to bring the criminal case u/s 138 of the N.I. Act for recovery of the said amount. After filing of said case u/s 138 of N.I. Act, the plaintiff sent a letter to the defendant dated 24/08/06 wherein he pleaded  that   as  per  commitment,  on  arrangement  of  loan,  he  will  pay  the amount  and in  the  meantime,  he sent  an  amount of  Rs.  70,000/-  by  way of demand  draft  by  selling  ornaments  of  his  wife.  Thereafter,  the  plaintiff  vide letter dated 03/10/06 sent another sum of Rs. 35,000/- by way of demand draft 
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and in his letter the plaintiff requested the defendant         ………. Contd.  at P/5to pray to the God so that he can remain alive and start some healthy business.  In  this  manner,  the  defendant  was  paid  Rs.  1.05  Lakhs.  The  defendant  has pleaded that the story of the alleged missing cheque etc. are false and fabricated and just to set himself from the liability of the criminal case. The defendant is not suppose to keep any books of accounts as all the books of accounts were maintained by  the  plaintiff  or  his  sales  personnel  and plaintiff  used to  send statements as required. The claim of the plaintiff is based on bundle of lies and false claims. As such, the plaintiff 's suit is liable to be dismissed with cost and compensatory cost. 5. Upon the above pleadings, my Ld. Predecessor-in-office has framed the following issues :-

1. Whether the suit is maintainable in its present form?

2. Whether there is cause of action for the suit?

3. Whether the defendant acted as a financial partner of the plaintiff in  

pursuance of the agreement dated 28/7/04?

4. Whether the defendant mis-appropriated the funds and assets of such  

as stock of the financer?

5. Whether the plaintiff is entitled to get the decree as claimed for?

6. What other relief/reliefs the parties are entitled to get?6. During evidence, on the said pleadings, plaintiff examined himself as PW 1. On the other hand, defendant No. 1 had examined himself as DW 1. Both sides also produced some documents. Witnesses were cross-examined at length. 7. I  have heard oral arguments of Ld.  Advocates for both sides and gone through the case record. Let me discuss the matter issue-wise:-DECISION AND REASONS THEREOF :- 8.         Issue No. 1:- This  issue  relates  to  maintainability  of  the  suit  in present form. The plaintiff side has filed the suit for getting some declaration regarding non-binding effect of a cheque, for books of accounts and also to the effect that the criminal proceeding filed against him vide CR Case No. 6417C/05 is  illegal  and  void  ab-initio.  Though  plaintiff's  suit  is  maintainable  so  far declaration part  is  concerned relating to  the cheque and his  right to get  the books of accounts, but Civil Court has no jurisdiction to pass a decree declaring that a criminal proceeding initiated by the defendant against the plaintiff u/s 
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138 of N.I. Act is illegal and void ab-initio.                               ………. Contd.  at P/6A Criminal Court has the sole jurisdiction to decide the matter in dispute on its own merit and if any party is aggrieved for launching of a criminal case, he has the right to invoke the jurisdiction of Section 482 of Cr.P.C. or by filling revision against taking contingence etc. Civil Court's jurisdiction for declaring a criminal proceeding as void ab-initio is not tenable in law and as such, suit for that part is not maintainable. It may be noted here that in the said criminal case, the plaintiff has already been convicted and the matter is pending before the Appellate Court as submitted by the Ld.  Advocate for the defendant.  Except prayer (e) of  the plaint,  there  is  nothing to  show that  the  suit  is  not  maintainable  or  beyond jurisdiction of a Civil Court. As such, I hold that except prayer No. (e) the suit of  the plaintiff is maintainable. This issue is answered accordingly in favour of the plaintiff.9. Issue No. 2:-  This issue relates to cause of action for the suit. Law is well settled that cause of action is nothing but a bundle of facts upon proof of  which, the plaintiff will be entitled for a decree. In the present case in hand, the plaintiff  has  brought  some  allegations  against  the  defendant  regarding misappropriation of some funds, using of blank cheque and also for statement of accounts. That the defendants have denied the allegations of the plaintiff which itself shows that there is some disputes between the parties which needs for a judicial  decision.  Accordingly,  I  hold  that  the  plaintiff  has  cause  of  action  to institute the suit. This issue is answered in affirmative. 10. Issue No. 3:- This  issue  relates  to  an  agreement  dated  28/07/04. The plaintiff  at  paragraph 3  of  his  plaint  stated that  he  has  entered into  an agreement  of  financial  partnership  on  28/07/05  under  certain  terms  and conditions  which  were  narrated  at  paragraph  4  of  the  plaint.  In  his  written statement, the defendant has admitted the fact of entering into an agreement but only difference is regarding the date of agreement. According to the defendant, the agreement was entered on 28/07/04 and not on 28/07/05 as pleaded in the plaint. At paragraph 10, the defendant admitted the contents of paragraph 4 of the plaint which speaks about the terms and conditions of the said agreement. The above agreement was exhibited as  Ext-1.  However,  the plaintiff  failed to prove the original of the said agreement and hence, my Ld. Predecessor-in-office has not signed on the exhibit marks. In respect of this i.e. non-proving of the original of Ext-1, as the same is not in dispute and from the contents it is clear 



Page 7 of 11                                   Title Suit No. 341/07
that it was executed on 28/07/04.         ………. Contd.  at P/7By this agreement, the defendant acted as a financial partner of the plaintiff. This issue is answered in affirmative. 11. Issue No.  4:- This  issue  relates  to  misappropriation  of  funds  and assets such as stocks of the financer. The plaintiff in his plaint and affidavit for evidence has brought the allegation that the defendant has misappropriated the funds and stocks of the financer. During cross-examination, the plaintiff as PW 1 has admitted that he has not given any specific proof of the amount and stocks misappropriated by the defendant. He further admitted that as per the terms and conditions of the agreement, stocks has to be dispatched from Delhi. As per Ext-1 all the monetary transactions and stocks dispatched by the plaintiff were required to be deposited by the defendant in the account of plaintiff. The sales force was of him and the payment of those people were made by him. Defendant was responsibility for providing a godown for keeping sufficient stocks and if there is any short of stocks in the godown, the plaintiff is to make good of the same. Inspite of allegations of misappropriation, the plaintiff has not proved any document to show the stocks transferred to the defendant and the amount of stocks misappropriated. The allegations as brought by the plaintiff in his plaint, are not proved by documentary evidence though every thing should have been in  writing.  So  far  misappropriation  of  funds  is  concerned,  the  plaintiff  has admitted that as per the terms of agreement, the the sales force of the plaintiff has to collect money from the market against the supplies made in the name of the plaintiff and in the course of business, the defendant allowed his sales force to  collect  the  funds  and  for  delivery  of  stocks  and  after  sales  service.  The agreement  between  the  plaintiff  and  defendant  is  purely  an  agreement  of principal and agent and as per the terms, the defendant has no role to collect money on his own. He has further admitted that he has no single documentary evidence to show that he has made any complaint to the defendant for collecting sales proceeds from market or to keep the same in his account. As such, above evidence  is  clear  that  mere  making  of  allegation  without  any  proof  is  not sufficient to hold the defendant liable for misappropriation of funds and stocks particularly when the defendant has no authority to collect fund of his own or even in cash. From the evidence of DW 1 plaintiff side has also failed to bring any materials on this aspect. A lengthy cross-examination has been done regarding the various accounts, amount of sale etc. From the above facts, it is clear that the 
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plaintiff has failed to prove his allegation       ………. Contd.  at P/8even on the scale of primafacie not to speak about preponderance of probability and as such, the issue is answered in negative and against the plaintiff.12. Issue No. 5:- This issue relates to plaintiff ’s entitlement to get the decree as claimed for. As no separate issues were framed on the above prayers, yet, as both the sides had lead extensive evidence on these aspect, let me decide the matter on the basis of prayers made by plaintiff. Plaintiff in his suit has made five specific prayers. Those are:- (a) decree for declaration of plaintiff 's right that he is not liable to make any payment  to  the  defendant  in  respect  of  cheque No.  239259 dated 03/09/05 for Rs. 5,00,000/-, (b) declaration that plaintiff 's right to the effect that blank signed Cheques bearing Nos.  140151, 230250 and 239260 are in illegal  custody of the defendant and as such any use of the said cheques is illegal and void, (c)  for  declaration of  the plaintiff 's  right that  defendants are bound to account  for  all  the  transactions  of  the  business  in  pursuance  of  the agreement of financial partnership dated 28/07/04, (d) declaration that defendant is not entitled to custody of the books of accounts and for settlement of the disputes, (e) for declaration that the criminal proceeding initiated by the defendant against the plaintiff  vide Complaint Case No. 6417C/2005 is illegal and void ab-initio, (f) cost of the suit, (g) any other relief. 13. Let me take up the reliefs one by one. In  respect  of  relief  (a)  i.e.  a declaration that the plaintiff has no liability towards the defendant in respect of cheque No.  239259.  It  is  the  claim of  the  plaintiff  that  during  the  course  of business  of  financial  partnership  upon  the  agreement  dated  28/07/04,  the defendant took over the custody of the blank signed cheques and blank signed letter heads of the plaintiff. As argued by the Ld. Advocate for the defendant, by referring to the clause of the agreement dated 28/07/04, there is no possibility or scope of giving any blank signed cheques to the defendant by the plaintiff simply  on  the  fact  that  plaintiff  claimed  himself  to  be  the  principal  and defendant was the agent. It is within the terms of the agreement that plaintiff shall transfer some stocks and defendant shall provide his godown and some 
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helps to the sales force of the plaintiff in consideration of which, …. Contd.  at P/9he will be entitled for 2.5% of the invoice amount as commission. There is no occasion in the said agreement regarding handing over of blank signed cheques or  blank  signed  letter  heads  to  the  defendant  by  the  plaintiff  under  any circumstances. The plaint is silent as to how the blank signed cheques came to the possession of the defendant. On the other hand, turning to the case of the defendant,  as pleaded in written statement,  it  is clear that on starting of  the business, plaintiff has paid Rs. 5,00,000/- and on closure of the business, a total amount of Rs. 8,00,000/- was due to the defendant. To repay the above amount, the plaintiff  has paid Rs.  5,00,000/- by way of cheque No. 239259 drawn on ICICI Bank, Kolkata and thereafter he also remitted Rs. 1.05 Lakh in the form of two demand drafts. To substantiate above pleading, defendant has proved two documents vide Ext-B, a letter written by the plaintiff on 01/09/05 in which the plaintiff has categorically mentioned that he has issued the cheque No. 239259 drawn on ICICI bank on 03/09/05 for Rs. 5,00,000/- to the defendant M/S R.R. Enterprise against the money taken by him for his business as financial partner. In his cross-examination, the plaintiff as PW 1, has categorically admitted the said Ext-B is written by him and also admitted his signature on the Ext-B as Ext-B(1) and B(2). He also admitted the existence of Ext-A cheque dated 03/09/05 by  which  an  amount  of  Rs.  5,00,000/-  has  been  shown payable  to  M/s  R.R. Enterprise,  the  defendant  No.  1.  He has  not  made any dispute  regarding the genuineness  of  Ext-A  and  Ext-B  in  his  cross-examination.  However,  he  has denied that he has issued the cheque in discharge of his liability as financial partner  along with two other cheques.  The plaintiff  also admitted that  while making stop payment request to the bank, he used the term “missing of the said cheques” and he has never mentioned that there was any dispute regarding the accounts with the defendant to whom he has issued the cheques.  The above documents coupled with Ext-C and D in which, plaintiff further admitted of his liability  towards the defendant and forwarded two demand drafts  i.e.  for  Rs. 70,000/- with Ext-C letter and another demand draft of Rs. 35,000/- with Ext-D forwarding letter. Thus from the above admission of the plaintiff, it is clear that the claim of the plaintiff  as made in plaint regarding missing of blank signed cheques vide Ext-A is totally false, rather the defendant by his evidence has been able to prove that the said cheque No. 239259 dated 03/09/05 was issued by the plaintiff to the defendant in discharge of his liability with full knowledge. For 
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dishonour of cheque,                                                             ………. Contd.  at P/10proceeding U/s 138 of  N.I.  Act  has been drawn.  As the plaintiff  has failed to prove  his  plea  and  in  contrast,  the  defendant  has  able  to  prove  regarding genuineness of the said cheque, it is clear that plaintiff is not entitled for the declaration as made in paragraph (a) of the relief part of plaint. 14. In respect of prayer No. (b) regarding other three cheques, though plaintiff has claimed that some more blank signed cheques are in illegal custody of the defendant,  but there is absolutely no evidence to show as to how and when those 3 cheques have come into the possession of the defendant. There is no evidence of use of other three cheques as alleged by the plaintiff. Over and above, as discussed in earlier paragraphs, the plaintiff 's plea regarding cheque No. 239259 was also found not true and as such, I have no hesitation to hold that no further cheques are in the illegal custody of the defendant. Hence, he is not entitled for any declaration for that part of prayer too. 15. So far reliefs of prayer No. (c) and (d) are concerned, from the mode of evidence as led by the plaintiff, the structure of the plaint and the documents proved, it appears to me that plaintiff  has filed the suit only to get rid of the payment of Rs. 5,00,000/- vide cheque No. 239259. The plaintiff himself being the principal, has failed to produce the original documents of the stocks transfer made  in  favour  of  the  defendant  and  payments  received  thereupon.  Though plaintiff  has  produced  various  documents  i.e.  sales  tax  assessment  forms, invoices  of  stocks  transferred  and  marked  those  as  Ext-3  series,  but  he  has neither proved the originals  nor made any attempt to prove them by way of secondary evidence as required u/s 65 of Evidence Act. The plaintiff being the principal, certainly have some books of accounts maintained at his own to show the business transactions made by him with the defendant. But none of them was produced to get the reliefs of further books of accounts from the defendant. As per the terms and conditions of the agreement of financial partnership dated 28/07/04,  it is the plaintiff who is to maintain the books of accounts by his sales  force and defendant's role is very much limited i.e.  on receipts of commission, he had to provide the facility of godown etc. He is not suppose to maintain any accounts on behalf of the plaintiff for sales and collection etc. Hence, I am of the opinion that the plaintiff is not entitled to get the reliefs as made in para (c) and (d) of the prayers made in plaint. 16. So far reliefs  sought in paragraph (e)  of  the plaint is  concerned, 
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while deciding issue No. 1,                                                      ………. Contd.  at P/11I have already hold that a Civil Court has no jurisdiction to declare a criminal as illegal  and  void  ab-initio.  Moreover,  while  deciding  regarding  the  relief  at paragraph (a) of the plaint, I have already held that the plaintiff has issued the cheque of  Rs.  5,00,000/-  in  discharge  of  liability  towards  the  defendant  and hence,  he  cannot  claim  that  any  criminal  prosecution  for  dishonour  of  the cheque is illegal. Apart from all above, vide Ext-E as proved by the defendant, it is  clear that the said plaintiff  has already been convicted in the CR Case No. 6417C/05  by  Ld.  Judicial  Magistrate,  1st Class,  Kamrup,  Guwahati  and  was sentenced to suffer SI for 3 months U/s 138 of N.I. Act. Against the said judgment of conviction, the plaintiff has a legal right to prefer an appeal. The interference of  Civil  Court  in  a  matter  of  criminal  proceeding  is  totally  uncalled  for  and beyond the scope of Section 34 of Specific Relief Act.17. Considering all above, I hold that plaintiff is not entitled to any of the reliefs as prayed in paragraphs (a) to (g) of the plaint. This issue is answered in negative and against the plaintiff. 18. Issue No.  6 :- This  issue  relates  to  any  other  relief/reliefs  to  the parties. From the facts and circumstances of the case and the materials already discussed above, I am of the considered opinion that plaintiff has unnecessarily dragged the defendant into Civil litigation and as such, he is liable to pay costs to the defendant. However, I reject the prayer of the defendant of compensatory cost as in my considered opinion, cost of the suit will serve the purpose. 19. In the result, plaintiff 's suit is liable to be dismissed on contest with cost, which I do accordingly. 

O R D E R20. Plaintiffs suit is dismissed on contest with cost.21. Prepare the decree accordingly within 15 days from today.Given under my hand and seal of this Court on this the 3rd day of October, 2012.
Dictated and corrected by me,

        Civil Judge No. 3,        Kamrup, Guwahati.      Civil Judge No. 3,    Kamrup, Guwahati.


