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DISTRICT : KAMRUP.

IN THE COURT OF CIVIL JUDGE NO. 3, KAMRUP, GUWAHATI.Present :  Shri S.K. Poddar, AJS,           Civil Judge No. 3, Kamrup, Guwahati.
Saturday, the 29th day of September, 2012.

TITLE SUIT NO. 225/2006

Musstt. Anowara Begum & Anr. .....          Plaintiffs.             -Vs-Md. Sultan Ali  ....          Defendant.
This suit coming on for final hearing on 17/08/12 & 10/09/2010 in the presence of :-Mr.  Sailen Medhi .....  Advocate for the plaintiffs. Mr. V.K.Dewan ......     Sr. Advocate for defendant. 
And  having  stood  for  consideration  to  this  day,  the  Court  delivered  the following judgment :-

J U D G M E N TThis  is  a  suit  for  partition  of paternal  properties,  and  permanent injunction. 1. The plaintiff's case, in brief, is that the suit property as shown in the Schedules-A, B and C of the plaint originally belonged to Late Yunus Ali. On 12/04/1984, said Yunus Ali expired leaving behind his wife Suratan Nessa Bibi, three sons namely Abul Mansur Ahmed, (the plaintiff  No. 2),  Md. Sultan Ali, (defendant  No.  1)  and  Musharraf  Hussain,  (the  predecessor-in-interest  of proforma defendant) and one daughter namely Anwara Begum, (plaintiff No. 
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1). Subsequently on 19/11/84,                                            …………. Contd. at P/2the mother of the plaintiffs and the defendant No. 1 has also expired leaving behind the present parties to the suit as her legal heirs. Thereafter, Musharraf Hussain  also  died  on  15/07/98  leaving  behind  his  wife,  the  proforma defendant and the above said two brothers and one sister. During lifetime, said Musharraf Hussain denounced Indian Citizenship and relinquished his right, title  and  interest  over  the  suit  properties  in  favour  of  the  plaintiffs  and defendant No. 1 by making oral gifts in the ratio of 20:40:40 to the plaintiff No. 1 and 2 and defendant respectively and delivered possession accordingly. As such, proforma defendant has no right, title and interest over the suit property. According  to  the  plaintiffs,  they  being  governed  by  the  principles  of Mohammedan  Law,  the  plaintiff  No.  1  is  entitled  for  20%  of  the  property,  whereas the plaintiff No. 2 and the defendant are entitled for 40% of the suit property  each.  The suit  properties  have also been wrongly  recorded in  the name of the plaintiff No. 2 and defendant only by ignoring the plaintiff No. 1,  the sister. Accordingly, the plaintiff No. 1 on several occasions requested the defendant to correct the revenue records of rights by inserting her name but the defendant No. 1 did not pay any heed to the legitimate claim of the plaintiff No. 1. However, upon a petition of the plaintiff No. 1, her name was recorded in the  records  of  right  by  granting  mutation  in  her  favour  vide  order  dated 20/04/06  in  Mutation  Case  No.  77/06  and  78/06  for  schedule  A  &  B properties.  Mutation  in  respect  Schedule-C  property  is  pending  before  the Assam  Board  of  Revenue.  The  plaintiffs  used  to  reside  at  different  places, whereas the defendant being resident of Guwahati is enjoying all the usufructs derived  from  the properties  situated at  Guwahati.  The  plaintiffs  have  given details of the rooms let out to various tenants over the Schedule-A property. It is also alleged that from the tenants, the defendant is collecting Rs. 36,000/- as rent  from  the  Schedule-A  property.  The  defendant  refused  the  request  of plaintiffs for partition on metes and bounds and share of income from the joint properties. For not paying any heed for partition, the plaintiffs have filed the suit  for  a  preliminary  decree  for  partition  and  also  for  appointment  of Commissioner,  appointment  of  receiver,  direction  to  the  defendant  for submission of statement of accounts and also for injunction. It is pleaded that, as the property shown in the Schedules-A, B and C being joint, they could not pray for specific allotment over any specific share until and unless partition by 
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metes and bounds by the process of law.                            …………. Contd. at P/32.  Defendant  Sultan  Ali  contested  the  suit  by  filing  written statement.  Apart from the usual pleas of  non-maintainability  of the suit,  no cause of action for filling the suit;  suit is false,  frivolous & vexatious; suit is barred by principles of waiver, estoppel and acquiescence; suit is bad for non-joinder  of  necessary  parties  i.e.  lawful  owners  of  the  Schedule-C  property, defendant  pleaded  that  present  suit  is  not  maintainable  because  without claiming  complete  partition  of  the  properties  of  Yunus  Ali,  suit  for  partial partition i.e. only for the properties at Guwahati is not maintainable. It is also pleaded that apart from the Schedule-A, B and C land of the plaint, Late Yunus Ali had several other properties situated at Orissa, West Bengal and Bihar as shown in Schedule-X, Y and Z of the written statement. It is also admitted that the plaintiffs and defendant No. 1 are the legal heirs of Yunus Ali and as such they are entitled for partition of all the properties. The plaintiffs cannot sue for partition for the properties at Guwahati without impleading the properties of other States. It is further pleaded that in the schedule C property, out of total land of 4 Kathas 14 Lechas, a plot of land measuring 1 Katha 10 Lechas has been sold to Shri B.P. Todi, Advocate by executing a registered Sale Deed No. 3256/88 and gifted 2 Kathas 1 Lecha of land to Ayesha Sultan Bora and 1 Katha 15 Lechas to Sajid Ali, the daughter and son of the answering defendant and both of them have been residing there after accepting the gift and by making permanent  construction  over  the  C  schedule  property.  The said  C  schedule property was sold/gifted on the strength of General Power of Attorney given by the plaintiff Nos. 1 and 2 vide registered Deed No. 1176/85 dated 14/05/85 The  above  fact  is  fully  known  to  the  plaintiffs  but  intentionally  they  have suppressed the same. The defendant also denied the averments of making gift of the share by Late Musharraf Hussain during his lifetime to the plaintiff and defendant  at  the  ratio  of  1:2:2.  It  is  pleaded  that  prior  to  his  death,  said Musharraf Hussain came to Guwahati and relinquished his rights over all the ancestral properties at Guwahati and outside Assam in favour of the defendant Sultan  Ali  only  by  executing  a  document  on  18/07/97  including  his  own purchased land along with the Schedule-C land. It is also stated that out of the Schedule-A  property  situated  at  Fancy  Bazar,  Guwahati,  the  defendant  is utilizing the first and second floor for his own residential purpose since the lifetime of Late Yunus Ali without any objection and with the knowledge of the 
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plaintiffs. The ground floor has been utilized for the         …………. Contd. at P/4business  of  M/s  B.A.  Bidi  Factory  Pvt.  Ltd.  In  which  Late  Yunus  Ali  was  a partner and since 2003, the said firm became defunct. It is admitted that there was some tenants in Schedule-B property and the defendant is collecting rent and  till  2003  he  distributed  the  rent  proportionately  to  the  plaintiffs.  Thereafter  in  the  year  2003,  there  was  a  necessity  of  major  repairing  and renovation of the old building as all the tenants have left as it became unfit for stay and as such, the defendant had to spent huge money. When the defendant asked  the  plaintiffs  to  contribute  fund  for  the  purpose  of  repairing,  they showed their unwillingness and as such, renovation work could not be taken up for the Schedule-B property after 2003. It is further pleaded that ttill 2003, rent was realised from the Schedule-B property and there was no shop room in Schedule-A property as claimed by the plaintiffs. Thereafter on the necessity of renovation work, as both the plaintiffs are staying at West Bengal and enjoying the  properties  of  Late  Yunus  Ali  situated  there,  they  have  shown  their unwillingness  to  take  share  of  the  properties  at  Guwahati  and  with  that understanding, the plaintiffs allowed the defendant orally to enjoy absolutely the properties at Guwahati and made a stipulation that the defendant shall not claim any share over the properties of West Bengal, Bihar and Orissa. Thus, in the month of April, 2003, the plaintiffs have relinquished their rights over the properties at Guwahati, whereas the defendant No. 1 has relinquished his right over  the  properties  situated  in  West  Bengal,  Bihar  and  Orissa.  After  above development, the defendant No. 1 on good faith took up the renovation project of the ground floor of Schedule-A property and constructed some shop rooms for rental and after raising funds from own sources which was amounting to Rs. 8.00 Lakhs and gave them on rent. The defendant had to spend other amounts also from his personal sources including of his wife and son to renovate the Schedule-A property before giving them on rent. As such, the plaintiffs should not have any legitimate claim over the shop rooms of Schedule-A property and the rent realised there from. It  is  denied that defendant is  realizing rent as claim by the plaintiffs from the schedule properties. It is further pleaded that as Schedule-C property is no longer existed, the name of Yunus Ali  or his legal heirs, plaintiffs are not entitled for any share over the suit properties. 3. On the above pleadings, my Ld. Predecessor-in-office has framed the following issues:-                                                  …………. Contd. at P/5
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1. Whether there is any cause of action for the suit?2. Whether the suit is maintainable in its present form?3. Whether the suit is bad for non-joinder of necessary parties?4. Whether the plaintiffs are entitled to a decree for partition for the property situated at Guwahati without praying partition of their ancestral property situated in West Bengal, Orissa and Bihar?5. Whether the plaintiffs are entitled to a decree as claimed for?6. To what other relief or reliefs the parties are entitled?4. During  evidence,  plaintiff  side  examined  2(two)  witnesses, whereas defendant examined himself as DW 1. Both the sides also submitted their written documents in support of their respective pleadings. 5.  Both  the  sides  have  submitted  written  arguments.  I  have  also heard arguments of Ld. Advocates for both sides at length and gone through the evidence and documents.  Let  me discuss  the  evidence and pleadings issue-wise. DECISION AND   REASONS THEREOF :- 6. Issue No. 1:- This  issue  relates  to  cause  of  action  for  the  suit. Plaintiff side have filed the suit for getting share of the ancestral property as per the provision of Mohammedan Law by claiming that the property belongs to their father and it has not been partitioned and the defendant has refused to pay the usufruct/rent received from the property.  It  is  the allegation of  the plaintiff No. 1 that the defendant has illegally got his name mutated without referring her as one of the legal heirs of Late Yunus Ali. The defendant though admitted the fact  of  inheriting the property from Yunus Ali,  but  denied the claim of the plaintiffs in the suit property as shown in Schedule-A, B and C of the plaint on the ground that orally the plaintiffs relinquished their right over the suit property and the ownership of the suit property has been vested upon the defendant. There is also disputes relating to quantum of income. From the facts, it appears that there is a dispute relating to the share of the plaintiffs over the suit property and as such, I hold that there is a cause of action for the suit. This issue is answered in affirmative and in favour of the plaintiffs.7. Issue No. 3:-  This issue relates to non-joinder of necessary parties. In  the  written  statement,  the  defendant  has  taken the  plea  that  out  of  the Schedule-C land, he has sold a portion to an advocate and the remaining land was gifted to his daughter and son and accordingly          …………. Contd. at P/6
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as the plaintiffs have claimed for partition of the said land, they are also the necessary parties in the suit. Objecting to the above pleadings, Ld. Advocate for the plaintiffs has stated that during the cross-examination, they have not raised any objection so far the land sold to Dr. B.P. Todi and they have only claimed of partition over the remaining portion of the land. It is further argued that the gift as alleged is invalid and not proved in accordance with law. As such, there is no necessity of the said two donees to join as parties in the suit. It is also argued that this being a suit for partition, the plaintiffs and the defendant are the sharers in the suit property and no other person is required to join the suit.  As such, the suit cannot be termed as bad for non-joinder. 8. I  have  considered  the  submissions.  In  fact,  this  is  a  suit  for partition of  the  paternal  properties  received through inheritance from Hazi Yunus Ali, the predecessor-in-interest of the plaintiffs and defendant. In such a suit, Court has to determine the share of the litigating parties only and the rest part of the work was to be done by the revenue authorities in terms of the determination  of  the  share.  For  that  purpose,  the  purchasers/donees  have nothing to do with this aspect as they got the property through one of the legal heirs  and  in  the  present  case  through  defendant.  For  a  suit  for  partition, subsequent transferees are not necessary parties as they have acquired title through defendant. Moreover, apart from this even after specific averments in plaint  regarding  sale  and  gift  of  schedule  C  land,  plaintiffs  have  never challenged the fact of sale or gift as pleaded in the WS by amending their plaint.  As  such,  any  declaration  to  this  effect  also  was  not  binding  upon  the  said purchaser/donees if any decree is passed by declaring any share. Considering this  aspect  also,  I  hold  that  the  said  purchaser/donees  are  not  necessary parties  to  this  suit.  This  issue  is  answered  in  negative  and  against  the defendants. 9. Issue No. 2 and 4:- both the issues are relating to maintainability of the suit for want of non seeking partition for the properties of yunus Ali situated at Orisa,  Bengle and Bihar.  Admittedly,  Hazi  Yunus Ali  has acquired some properties at Guwahati on his own and upon his death, his legal heirs namely  one daughter  and three sons got  the said  property  in  terms of  her rights according to Mohammedan law. In the WS, the defendant pleaded that that Hazi Yunus Ali has also inherited properties as shown in the Schedule-X, Y and Z of his WS from his ancestors and the share of said   …………. Contd. at P/7
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Hazi Yunus Ali is exclusively under the use and occupation of the plaintiffs. It is also pleaded that they have amicably settled that the properties at Guwahati shall devolve upon Sultan Ali, the defendant and in return, he shall not claim any share on the properties as mentioned in Schedule-X, Y and Z and under that  belief  and  understanding,  the  defendant  has  been  possessing  the Schedule-A, B and C land at Guwahati. 10. During  argument  hearing,  Ld.  Advocate  for  both  sides  have vehemently argued on this aspect.  Ld. Advocate for the plaintiffs has argued that according to Mohammedan law, there is no system of co-personary and all the legal heirs are ‘tenants-in-common’ and as such, there is no necessity to file a comprehensive suit for claiming partition of all the estates of Late Hazi Yunus Ali.  In support  of  his  submissions,  Ld.  Advocate for  the plaintiffs  has relied upon  the  reported  case  of  AIR  1963  Patna  375  and  AIR  1960  JK  57.  Ld. Advocate for the plaintiff has further argued that it is the prerogative of the plaintiffs to pick and choose any property for partition as it is on their right to get share of each and every property of their ancestors. On the other hand, Ld. Advocate for the defendant has submitted that the plaintiffs cannot be allowed to  pick  and  choose  and  particularly  when  they  are  in  possession  of  more valuable properties situated at Bihar, West Bengal and Orissa which is shown in Schedule-X, Y and Z in the WS. 11. I  have  considered  the  submission  of  both  the  sides  and  gone through  the  case  law.  It  is  pertinent  to  mention  that  principles  relating  to succession in Mohammedan law and the consequent right to partition are quite different from that of Hindu law. 12. In SMA Samad v. Sahid Hussain MANU/BH/0110/1963 : AIR 1963 Pat. 375 (D.B.), the Division Bench of Patna High Court held that 

“under Mohammedan Law, each of the sharers are entitled to his definite  
share in every item of property and among several properties available for  
partition, even one item can be chosen for partition as a partial partition.”13. Same view was taken by a Full Bench of Sind High Court in Vazir v. Dwarkamal AIR 1922 Sind 41(F.B.) and the said view as also upheld in Abdul Majeeth  v.  Krishnamachariar AIR  1918  Mad.  1049 and  also  in  Annamalai  v. Ramanathan AIR 1947 PC 98, J & K High Court in AIR 1960 JK 57.14. Hon'ble Supreme Court of India in S.S.  Gulam Ghouse v. S.S.A.M. Kamisul MANU/SC/0486/1971 : AIR 1971 SC 2184, held that:- 

………………. Contd. at P/8
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"Mohammedans are never  joint  in  estates,  but only tenants  in  common  
whether they live together or not and tenants in common are not obliged  
to sue for partition of all  other properties in which they are interested.  
There is nothing to preclude one of the joint owners of, several items of  
property from seeking a partition of one of such items of property."15. From the above ratios, it is clear that in case of a partition of estate amongst  the  Mohammedans,  legal  heirs  being  the  tenant  in  common  for  a property, he can choose any property for partition and may give consent for remaining the other properties on joint or even may not go for that.  In the instant case in hand, the above ratio is fully applicable. The argument of the defendant that the plaintiffs cannot pray for partial partition for the properties at Guwahati without praying partition of other ancestral properties situated in West Bengal, Bihar and Orissa is not tenable in law. 16. Apart from above, as argued by the Ld. Advocate for the plaintiffs, it is also clear that the properties situated at West Bengal,  Bihar and Orissa were  not  the  absolute  properties  of  Hazi  Yunus  Ali,  rather  those  were  the properties  inherited  by  said  Hazi  Yunus  Ali  from  his  fore-fathers  and  for partition of those properties, the other legal heirs of the father of Hazi Yunus Ali  will  be  necessary  and as  such,  said  properties  cannot  be  combined  for partition amongst the legal heirs of the properties created by Hazi Yunus Ali on his  own.  I  hold  that  plaintiffs'  suit  in  the  present  form for  partition  of  the properties at Guwahati only is maintainable and the plaintiffs are entitled for a decree  for  the  partition  of  their  share  without  impleading  the  properties situated in West Bengal, Bihar and Orissa upon proof of certain other facts. As such, these issues are answered in affirmative and in favour of plaintiffs.17. Issue No. 5:- This issue relates to plaintiffs' entitlement to a decree as claimed. Plaintiffs have filed the suit for partition of the Schedule-A, B and C property claiming that the above properties belonged to Late Hazi Yunus Ali and on his death, the plaintiffs, defendant and their other brother Musharraf Hussain inherited those properties. In the year 1995, said Musharraf Hussain left the Indian citizenship and obtained the citizenship of U.K. and upon his death,  his wife is now residing at U.K.  by denouncing Indian Citizenship.  As such, said Musharraf Hussain(since deceased) or his wife is not entitled for any share on the properties left by Hazi Yunus Ali at Guwahati, Assam. It is further pleaded that after relinquishing his citizenship, he abandoned the property in favour of the plaintiffs and defendant and accordingly,           ……. Contd. at P/9
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the  suit  property  should  be  partitioned  in  between  the  two  brothers  i.e. plaintiff No. 2 and the defendant and their sister, the plaintiff No. 1 as per the ratio of 40:40:20. The defendant while denying the claim of the plaintiffs, has pleaded that his brother Musharraf Hussain has gifted his share on the entire paternal  property  at  Guwahati  in  favour  of  him  and  as  such,  the  plaintiffs cannot claim share for the Musharraf Hussain's part. Apart form above, there is some disputes regarding the Schedule-C land being sold and gifted away by the defendant. So, for the purpose of arriving at a conclusion, let me discuss the evidence and pleadings for the Schedule-A property and Schedule-B property in one side and Schedule-C property in another side distinctly. 18. Let me take up the properties at Schedule-A and B first. There is no dispute that Schedule-A, B and C properties originally belonged to Yunus Ali. Out of the said property Schedule-A, there were 18 rooms and all the rooms were under the occupation of the tenants except six rooms which were lying vacant. The defendant has taken the plea that the upper floors of Schedule-A property was originally used by the defendant for his residential purpose since the lifetime of Yunus Ali. The ground floor of that building had been utilised by M/s B.A. Factory where Yunus Ali was a partner. Till 2003, the tenanted rooms, as pleaded in the plaint, were not in existence and defendant has not earned any single penny as rental income from the said premises. Schedule-B property which is situated at Ulubari was also under the occupation of the tenants and till 2003 defendant has distributed the rent to the plaintiffs according to their share.  In  the  year  2003,  as  the  business  of  Bidi  Factory  was collapsed,  the defendant  has  taken  up  the  construction  by  making  some  shop  rooms  by realizing fund from his own sources and after spending of Rs. 8.00 Lakhs, he took up the construction of the rooms and let the rooms to the tenants. The property at Schedule-B was under the occupation of the tenants upto 2003 and thereafter the building is lying vacant for want of major repairing works and as such, there is no rental income from the Schedule-B property. From the above pleadings, it is clear that defendant has agreed that he used to pay the rents to the plaintiffs for the Schedule-B property and for the Schedule-A property, he has spent lots of  amount for getting it  renovated.  There is  no proof  of  oral relinquishment of the schedule a and B property in lieu of properties at Orrisa, Bengle and Bihar. PW 1 in his cross-examination has denied the claim of the defendant that                             ……. Contd. at P/10
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the  defendant  has  made  investments  in  the  maintenance  of  Schedule-B property alone, rather he has spent the money from the joint family income. The defendant in his cross-examination admitted that presently, he is keeping the properties left by his father at Guwahati. In the A schedule land, there were 18 rooms and he is enjoying the rent. He has not given any share or account of  said  property  to  the  plaintiffs.  In  the  Schedule-A  land,  plaintiff  No.  2  has mutation.  He  also  denied  that  by  not  making  mutation  in  the  name  of  the plaintiff No. 1 i.e. his sister, he tried to deprive her. He also denied that prior to death of his father, there were 17 shop rooms in the Schedule-A property and after death of  his father,  he used to pay share of the rent and subsequently stopped such payment. At another point of cross-examination, he denied that in the B schedule property, there were 13 shop rooms and presently he is living at B schedule property. He admitted that B schedule property is a three storied building.  He  further  admitted  that  he  has  not  given  any  accounts  for  the development of the Schedule-A, B and C properties to the plaintiffs. 19. From the above admission of the defendant,  it  is  clear that  the properties  mentioned  in  Schedule-A  and  B,  there  is  no  dispute  regarding inheritance of the plaintiffs as legal heirs of Hazi Yunus Ali and they were given the usufructs from the said property till 2003. According to Mohammedan law and also on the admission of the fact that upon the death of Musharraf Hussain,  the proforma defendant, the wife of Musharraf Hussain has now obtained the citizenship of U.K., she is not entitled for any share of properties at Guwahati. There  is  also  no  proof  that  Musharraf  Hussain  at  any  point  of  time  has relinquished his share in favour of the defendant as claimed. As such it  can safely  be  presumed  that  the  Musharraf's  share  in  the  Schedule-A  and  B property  was  devolved  upon  his  remaining  two  brothers  and  sister  i.e. plaintiffs  and  defendant  and  as  per  Mohammedan  law,  they  are  entitled  to divide the share in 20:40:40 ratio i.e. Plaintiff No. 1 being a sister of the plaintiff  No.  2  and  defendant,  she  will  be  entitled  for  half  of  the  properties  to  be inherited by her brother. Apart from the above, the claim of the plaintiff that there was an oral relinquishment of properties at Guwahati is also not proved. Moreover according to  section 91 and 92 of  Evidence Act,  oral  evidence of relinquishment of immovable property is not admissible. Considering all above, I find force on the claim of the plaintiffs that they along with defendant are entitled for getting a declaration of their share                ……. Contd. at P/11
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at the ratio of 40:40:20 i.e. 2/5th of the Schedule-A property by the plaintiff No. 2 and defendant individually and 1/5th by plaintiff No. 1. 20. Now coming to the properties at Schedule-C. It is the claim of the defendant that in the year 1985, the plaintiffs have jointly executed a power of attorney in favour of the defendant to dispose the property by way of gift, sale etc. and the defendant proved the said power of attorney as Ext-F. The plaintiffs have not disputed the execution of the said power of attorney, rather they have confirmed  the  execution  of  the  said  power  of  attorney  by  pleadings  and proving that in the year 2005, they have revoked the said power of attorney vide Ext-7. In the Ext-7, there is a reference of Ext-F power of attorney being Deed No. 1176 dated 13/05/85. So, on the date of execution of the power of attorney, the defendant was vested with some power on behalf of the plaintiffs to do certain works given under the Power of  Attorney.  From the record,  it appears that out of the Schedule-C property, 1 Katha 10 Lechas of land was sold to Dr. B.P. Todi and it is in the admission of the plaintiffs that they have not objected  to  the  sale  and  it  has  been  done  with  their  consent.  The  dispute remains  that  remaining  part  of  the  Schedule-C  land.  According  to  the defendant, he has gifted away the above properties in favour of his daughter and son. Interestingly after filing WS and specific pleadings of sale and gift by the defendant No. 1, which according to him is within the ambit of power of attorney  (Ext-F),  admittedly  it  is  with  the  knowledge  and  consent  of  the plaintiff  that defendant has sold the land to Dr. B.P. Todi but the matter was not brought  on  pleading.  Admittedly,  the  gift  was  made  on  the  strength  of  the power of attorney before the same was revoked. It may be noted here that the said  gifts  were made in  the year  2000.  In  Mohammedan law,  oral  gift  with delivery is permissible. Power of attorney was revoked in the year 2005. No challenge  has  been  made  regarding  the  legality  of  the  gifts  made  to  the daughter  and  son  by  the  defendant.  As  such,  as  on  today,  there  is  nothing remains to make partition of the Schedule-C property. It is the argument of the Ld. Advocate for the plaintiffs that as the gifts have not been proved by any registered document, the plea of defendant should not be acted upon. However, from the record, it appears that some mutation has been done after the said gift in favour of the son and daughter of the defendant and plaintiffs have taken up the matter in Revenue Appeal upto the Board of Revenue. This part shows that some overact were done by the defendant  ……. Contd. at P/12
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and the said overact has not been put under challenge by the plaintiffs except claiming their share over the property. So, I am of the opinion that unless and until specific challenge has been made to the act done by the defendant on the strength of power of attorney given to him by the plaintiffs, they cannot claim share of the said property. So, plaintiffs are not entitled for any share in the Schedule-C as nothing remains for partition. 21. With the above discussion, I hold that the plaintiffs being the legal heirs of Yunus Ali are entitled to get a decree for declaration of their share on the Schedule-A and B property at the ratio of 1/5th (20%) by the plaintiff No. 1, 2/5th (40%) by plaintiff  No.  2 and the rest  2/5th (40%) by defendant No. 1. Proforma  defendant  is  not  entitled  for  any  share.  This  issue  is  answered accordingly.22. Issue No. 6:- This issue relates to any other relief by the parties. In respect  of  other  prayers  regarding  appointment  of  Commissioner  and submission of statement of accounts. In view of my finding that plaintiffs are entitled for partition the schedule A and B property of the plaint. Admittedly plaintiffs  got  share  of  rent  till  2003  and  as  such  they  are  also  entitled  for usufructs/share of rent income of the said properties w.e.f. 1st January, 2004 till formal partition subject to adjustment of costs incurred by the defendant in developing the schedule A and B property and for regular maintenance, taxes etc.. I am of the opinion that all the above things can be done by appointing commissioner  after  drawal  of  preliminary  decree  and  during  execution proceeding  of  partition  by  metes  and  bounds.  The  commissioner  shall  be entitled for taking account of rent earned by the plaintiff as well as amount spent by the defendant for maintenance and development of the schedule A and B property.  The defendant shall  submit  the statement of  accounts with regard to the rent already realised and to be realised from the tenants to the Commissioner to be appointed in due course of time in execution of the above preliminary decree if  so  required.  Plaintiffs  are  also entitled  for  permanent injunction against the defendants from transferring any part of the Schedule-A and B land till formal partition is made by the further orders of this Court. 23. In the result,  plaintiffs’  suit  is  partially  decreed with the reliefs granted hereinafter. The suit being a partition of family properties and between the co-owners,  the parties shall bear their own costs.

……. Contd. at P/13                    
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O R D E R24. Plaintiffs  suit  is  partially  decreed on contest  with the following reliefs :-

a) Plaintiffs  and  defendants  are  joint  owners  of  Schedule-A  and  B  

property;

b) Plaintiff No. 1 is entitled to get 1/5th share, plaintiff No. 2 shall get  

2/5th share and defendant will  get  2/5th share in the Schedule-A and B  

properties  including  usufructs/income  of  the  suit  properties  w.e.f.  1st 

January 2004 subject to adjustment of costs incurred by the defendant in  

developing the schedule A and B property and for regular maintenance,  

taxes etc.;

c) The prayer for partition of the Schedule-C land is rejected;

d) Parties  are  entitled  for  appointment  of  Commissioner  for  

determination  of  accounts  and  their  respective  shares  on  metes  and  

bounds if so required;

e) Permanent  injunction  is  granted  whereby  the  Defendant  is  

restrained from transferring any part of Schedule-A and B properties or  

from changing the nature and character of the Schedule-A and B property  

until formal partition is made. 

f) Parties shall bear shall bear their own costs.  25. Prepare the preliminary decree accordingly within 15 days from today. Given  under  my  hand  and  seal  of  this  Court  on  this  the  29 th day  of September, 2012.
Dictated and corrected by me, 

          Civil Judge No. 3,        Kamrup, Guwahati.       Civil Judge No. 3,     Kamrup, Guwahati.


