
High Court form no. (J) 2.Heading of Judgment in original suitDISTRICT : KAMRUP.
IN THE COURT OF CIVIL JUDGE NO. 3, KAMRUP, GUWAHATI.

Present :  Shri S.K. Poddar, AJS,             Civil Judge No. 3, Kamrup, Guwahati.
Thursday, the 27  th   day of September, 2012.  

MONEY SUIT NO. 105/2007

Sangam Pictures (Production) .....Plaintiff.-Vs-M/S H. K. Electronics & Anr. ....Defendants.
This suit coming on for final hearing on 24/08/12 in the presence of :-Mr. Satyajeet Sharma, …………………..      Advocate for the plaintiff. Mr. H. Das,          …………………..              Advocate for the defendants.

And having stood for consideration to this day, the Court delivered the following judgment :-
J U D G M E N T

This is a suit for recovery of Rs.  4,00,000/-  with  pendent-lite  and future interest. 
1. Plaintiffs'  case,  in  brief,  is  that  he  is  doing  business  of  film distribution and production. He was the producer of the Assamese film namely “Rang” directed by Munin Baruah and music given by Jubin Garg.  and for the purpose of distribution of the Audio Cassettes of the said film, on 10/01/04 he has entered into an agreement with the defendants under certain terms and conditions.  By  the  said  agreement,  the  defendant  No.  1  was  appointed  as plaintiff 's agent to distribute the audio cassettes of the film Rang in the State of 
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Assam with a condition that                                                    …….. Contd. at p/2defendant shall pay royalty of Rs. 14/- per cassette for the entire distribution subject  to  a  minimum guarantee of  50,000 cassettes,  and that  the defendant shall pay Rs. 7,00,000/- for said 50000 audio cassettes. Thereafter pay Rs. 14/- per cassette for the additional cassettes sold by the defendant. It is also in the contract that the on the date of signing the defendant shall pay Rs. 2,00.000/- and shall pay another 1,00,000/- at the time of handing over of Master cassette. In the said agreement, there was further stipulations that the rest amount will be paid on monthly installments of Rs. 50,000/- each starting from 31 st March. Out of the said agreed amount of Rs. 7,00,000/-, the defendant No. 1 has paid Rs.  2,00,000/- as first installment on the date of signing of the agreement i.e.  on 10/01/04 and thereafter again paid Rs. 1,00,000/- on 21/04/04. It is stated that even after entering into the agreement as above, the defendants did not pay the remaining amount of Rs. 4,00,000/- though the last date for such payment was 30/11/04. The defendant promised to pay the amount but delayed the matter of payment on this or that pretext. Lastly on 14/07/07, plaintiff served a written demand notice claiming said amount of Rs. 4,00,000/- which was duly received by the defendant. Against the letter of the plaintiff,  the defendant has replied which was received by the plaintiff on 01/08/07 and the said reply letter does not  bear  the  signature  of  the  defendant  No.  1.  In  the  said  letter,  some  false allegations were made that as the plaintiff  failed to provide the inlay covers for the audio cassettes to be manufactures, he could not sell the audio cassettes for more than 10,000 numbers and as such, he is entitled for of the balance amount.  It is pleaded that as per Clause 5 of the Agreement dated 14/01/04, plaintiff was to supply the audio posters and inlay covers free of cost to the defendant as and when demanded. But no demand was made and plaintiff never refused to supply the  inlay  covers.  As  such,  the  plaintiff  has  filed  this  suit  for  recovery  of  Rs.  4,00,000/-  with interest  @ 18% per annum from the defendants  jointly  and severally from the date of filing of the suit till realisation. 2. The defendant No. 1 has only contested the suit by filing written statement. Apart from the legal pleas of non-maintainability of the suit on facts and law, no cause of action for the suit, suit is barred by law of limitation, suit is frivolous  and  vexatious,  the  defendant  No.  1  pleaded  that  he  is  the  sole proprietor of defendant No. 1 firm but denied that defendant No. 2 is his son. It is also denied that defendant No. 1 ever authorised the defendant No. 2 to enter 
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into any agreement with the plaintiff as alleged in the plaint. …….. Contd. at p/3However, it is admitted that at the request of the plaintiff, the defendant agreed to distribute and sell the audio cassettes of film Rang and terms and conditions were mutually settled between the plaintiff and the defendant No. 1. However, he challenged the validity of the agreement dated 10/01/04 being signed by the defendant No. 2 on behalf of defendant No. 1 without any authority. It is also alleged  that  as  plaintiff  did  not  sign  the  agreement,  said  agreement  dated 10/01/04  is  not  binding  upon  the  defendant  No.  1.  It  is  pleaded  that  the defendant agreed to pay royalty of Rs. 14/- per cassette and it is the duty of the plaintiff  to  provide  the  audio  posters  in  the  cover  and  accordingly  plaintiff initially supplied 10,000 numbers of inlay covers with assurance that remaining 40,000 will be provided on a subsequent period. In consideration of the mutual understanding,  the defendant paid Rs.  3,00,000/- in favour of  the plaintiff  as advance payment. It is further alleged that as the plaintiff failed to provide the remaining  40,000  covers  for  which  the  defendant  could  sell  only  10,000 numbers of cassettes in the market for which he is liable to pay Rs. 1,40,000/- only and he has the right to get back Rs. 1,60,000/- from the plaintiff. Defendant denied his liability of further payment of Rs. 4,00,000/- due to the negligence of  the plaintiff. 3. On the basis of above pleadings, my Ld. Predecessor-in-office has framed the following issues :-
1. Whether there is cause of action for the suit?
2. Whether the suit is maintainable in present form and order?
3. Whether the suit is barred by limitation?
4. Whether  the  terms  and  conditions  of  the  alleged  agreement  are enforceable and binding upon the defendant?
5. Whether the plaintiff is entitled to get the decree as sought in the plaint?
6. What other relief/relieves, the parties are entitled to get?4. During trial, plaintiff side examined 3 PWs whereas defendant had examined himself  as  DW 1.  Both  the  sides  have produced and proved some documents.5.  I have heard oral arguments of both the sides and gone through the record. During argument hearing, Ld. Advocate for the plaintiff submitted that this is a suit for distribution of audio cassettes of some music which is covered by Copy Right Act and the defendant has admitted the prime fact that he is the 
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distributor for the said music cassettes of film Rang.            …….. Contd. at p/4Though the agreement was executed by the defendant No. 2 on behalf of the defendant No. 1, Court should presume that defendant No. 1 was stopped from denying the binding effect of the agreement on him. Exbt. 1, the agreement is the written permission for the defendant No. 1 to prepare and sale of the said audio cassettes. It is also argued that the subject matter of the suit being a matter of Copy Right, without any authority, defendant could not have sold the said audio cassettes and hence now challenging that he is not bound by the contract shall cover Section 115 of Evidence Act. It is also submitted that from the pleadings of the defendant, it could easily be held that there was a initial agreement of selling of 50,000 audio cassettes at a minimum guarantee price of Rs. 7,00,000/- and it is the defendant No. 1 who is to pay the above amount at the minimum to the plaintiff. Admittedly Rs. 3,00,000/- have been paid and Rs. 4,00,000/- have not been paid. On the other hand, Ld. Advocate for the defendant vehemently argued that plaintiff 's suit is not maintainable simply because there was no agreement between the plaintiff and the defendant No. 1 and the agreement was signed by the defendant No. 2 and hence, same is not binding upon the defendant No. 1. He further argued that even assuming the existence of the agreement vide Ext-1 being signed by the defendant No. 2 as binding upon defendant No. 1 then also, to prove the terms and conditions of the agreement, plaintiff shall have to prove the original copy of the agreement which is in his possession but he has not brought the same before the Court and mere marking in xerox copy which is not admissible in evidence being a secondary evidence. It is also argued that the suit is  barred  by  the  provisions  of  Limitation  Act  simply  because  as  per  the admission of the plaintiff, last payment was made in the month of April, 2004 and the suit was filed in the month of November, 2007 i.e. after 3 years of the date of last payment. Ld. Advocate for the defendant has also placed his reliance in the reported case of 1999 (3) GLR 296, 2011 (4) GLR 16 and Article 36 of Limitation Act. I have considered the above submissions of both sides. Let me decide the suit issue-wise.
DECISION AND REASONS THEREOF :-6. Issue No. 1 :- This  issue  relates  to  cause  of  action  for  the  suit. Plaintiff has filed the suit for realisation of Rs. 4,00,000/- on the ground that he along with  the defendants  entered into  an  agreement  for  giving  the  right  to produce and sale of audio CDs of Assamese film Rang with a minimum guarantee 
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of Rs. 7,00,000/- for 50,000 cassettes               …….. Contd. at p/5with further condition of additional royalty of Rs. 14/- per cassettes. It is the case of the plaintiff that out of the said amount, defendant No. 1 has paid Rs. 3,00,000/- and remaining Rs. 4,00,000/- was due from him. Inspite of repeated demands,  defendant No.  1 failed to repay the amount and hence,  the suit for recovery of said amount with interest thereon. On the other hand, defendant has denied the allegation of the plaint and stated that due to providing of 10,000 inlay covers only, he could not sell the remaining portion of the cassettes and has suffered huge loss.  He also alleged that the plaintiff  has illegally withheld Rs. 1,60,000/-  without  providing  inlay  covers.  There  is  also  dispute  regarding admissibility  of  Ext-1  i.e.  agreement  dated  10/01/04  being  signed  by  the plaintiff and the defendant No. 2 on behalf of the defendant No. 1. All these facts leads to show that there is a dispute between the parties which needs to be decided in the suit and as such I hold that the plaintiff has cause of action for the suit.7. Issue No. 2 :- This  issue  relates  to  maintainability  of  the  suit  in present  form.  Plaintiff  has  filed  the  suit  for  a  decree  for  recovery  of  Rs. 4,00,000/-  being  the  amount  outstanding  in  terms  of  agreement  dated 10/01/04.  The defendant  though in  clear  words denied the  existence of  the agreement,  but  through his  pleadings  gave an  impression  that  there  was  an agreement for sale of the cassettes of Assamese film Rang. Defendant side has leveled the allegation of non-supply of the 40,000 inlay covers. He also pleaded that as the agreement was executed by the defendant No. 2 who is neither an authorised person of the defendant No. 1 and as the suit is based solely on the said agreement, the present suit is not maintainable. Except this, defendant has not taken any other ground for maintainability of the suit. The validity of the agreement will be decided while dealing with the issue No. 4. Apparently there is no legal bar in maintaining a suit for realisation of money in its present form. As such, I hold that the present suit is maintainable in its present form. Learned advocate for defendant has also raised the issue of maintainability on the ground of limitation. For the question of bar of limitation, a separate issue is framed and same will be discussed in the said issue. This issue is answered in favour of the plaintiff.8. Issue No. 3 :- This issue relates to bar of law of limitation. During the course  of  argument,  Ld.  Advocate  for  the  defendant  has  vehemently  argued 
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regarding the law of limitation by relying upon the               …….. Contd. at p/6Article 36 of the Limitation Act. Article 36 provides for a limitation of 3 years on all suits based on promissory note or bond payable by installments and the time from which the period begins to run has been shown as the expiration of first term  of  payment  as  to  the  part  then  payable;  and  for  the  other  part  the expiration of the respective terms of payment. Ld. Advocate for the defendant by pointing out the terms of Ext-1 agreement dated 10/01/04, has submitted that as per the said agreement, installment of Rs. 50,000/- per month shall have to be paid within last week of each month starting from March, 2004 and according to this agreement, plaintiff had to pay last installments on 30/11/04. Ld. Advocate for the plaintiff has submitted that as per the contract, the defendant No. 1 has paid Rs. 1,00,000/- in the month of April, though it was scheduled to be paid at the time of delivery of the master audio cassette. As the defendant has paid the amount of Rs. 1,00,000/- only on 21/04/04 and by implication and conduct of the defendant, the terms of payment was re-settled from strict date to date of convenience. He also stated that Article 36 is not the proper article of Limitation Act  in  the  circumstances,  simply  because  the  present  suit  is  for  recovery  of amount based on some agreement and not on promissory note or any bond. Im found  force  on  the  submission  of  learned  advocate  for  plaintiff.  There  is  no specific article for realisation of money under an agreement and hence to my mind Article 113 is applicable for which the limitation is also 3 years and for that  the  starting  point  of  limitation  shall  be  when  the  right  to  sue  accrues. According to the plaintiff 's advocate, right to sue accrued on 30/11/04 i.e. the last date of payment and the date of denial of the defendant No. 1 in response to the demand notice of the plaintiff. Article 36 of Limitation Act is for promissory notes or bonds and present suit is for payment as per agreement. No bond was executed. Hence Article 36 is not the proper article of law of limitation. From the pleadings of plaintiff, it is clear that the last date for the payment was 30/11/04 and the suit was filed on 20/11/07 i.e. within 3 years of the last date of payment. Considering above facts, I am of the opinion that suit is within time. This issue is answered in negative and in favour of the plaintiff.        9. Issue No. 4 :-     This issue is the crux of the suit. Ld. Advocate for the defendant  has  vehemently  argued  that  plaintiff  cannot  enforce  the  Ext-1 agreement simply because it was signed by the defendant No. 2 and he was not an authorised signatory on behalf of the defendant No. 1. It is also argued that 
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Ext-1 being secondary evidence cannot be                          …….. Contd. at p/7admitted  into  evidence  as  the  plaintiff  has  failed  to  prove  the  original.  Ld. Advocate for the plaintiff has drawn my attention on the various pleadings of the defendant and also admission of the defendant during evidence and stated that by his conduct, the defendant No. 1 has admitted the fact of execution of the Ext-1 agreement and now he is estopped under the provision of Section 115 from challenging the said agreement. As stated earlier, it is also argued that without a written authority, the defendant No. 1 could not have sold/distributed the audio cassettes of Assamese film Rang which is a matter of Copy Right property.10. From the pleadings, the defendant though denied the binding effect of Ext-1 agreement upon him, but by some other pleadings, he has admitted the fact  that  he  was  appointed  as  distributor  for  selling  of  audio  cassettes  of Assamese film Rang. There was also admission of the defendant that initially royalty was fixed at Rs. 14/- per cassette and there was an agreement of selling of  50,000  audio  cassettes  out  of  which  he  could  only  sell  10,000  cassettes. Defendant No. 1 has not proved any other agreement showing different terms and conditions other than the Ext-1. It is a matter of general knowledge that authorising  a  person  to  distribute/sell  some  copy  right  works,  a  written authority is mandatory. This being the position of law, it can easily be held that Ext-1 is the said written authority given to the defendant No. 1 for selling the audio cassettes of Assamese film Rang. It is a fact that it was executed by the defendant No.  2 Shazad Khan.  In the plaint,  though he was shown as son of defendant No. 1, but during evidence, it is admitted by the defendant that he was his  nephew  and  used  to  sit  in  his  office  and  shop  thereby  a  reasonable presumption can be drawn in favour of the plaintiff that though defendant No. 1 did not sign the agreement, but he took benefit of the agreement signed between the plaintiff and the defendant No. 2 by manufacturing cassettes and by selling the  same  in  market  and  thus  made  himself  bind  for  the  said  terms  and conditions. There is no denial or dispute regarding the price i.e. royalty of each cassette and also the fact that plaintiff has received Rs. 3,00,000/- only as paid by the defendant No. 1. This fact also shows that defendant has relied upon and acted upon the terms and conditions of the Ext-1. As such, now he is estopped u/s 115 of the Evidence Act by making the plaintiff to believe that the defendant No. 2 as his authorised attorney without which the defendant No. 1 could not have  sold/distributed  the  said  audio  cassettes  as  admitted  by  him.  The 
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argument of the                                                                           …….. Contd. at p/8Ld. Advocate for the defendant that it is not binding upon the defendant No. 1 is thus not tenable in law and rejected. 11. Now coming to the other aspect of argument of learned advocate for defendant regarding admissibility of Ext-1 as evidence which is according to the defendant is a secondary evidence. From the record it appears that during evidence  plaintiff  has  proved  the  compared  with  original  copy  of  Exbt.  1 agreement. The court staff has compared the same and put his signatures as a mark of endorsement. Hence Ext. 1 cannot be said to be a secondary evidence. Apart from above, during cross-examination the defendant has admitted almost all the terms and conditions of the said agreement as put to him by plaintiff side. It  is  admitted by the defendant  that  there was an initial  contract  for  sale  of 50,000 cassettes and the royalty was fixed at Rs. 14/- per cassette. The other terms of payment of Rs. 2,00,000/- at initial stage at the time of agreement and Rs. 1,00,000/- at the time of handing over the master copy of the cassette was also admitted by the defendant. In view of above admission, it can easily be said that the defendant was aware of the terms and conditions of the agreement. The case law of Camrus Zaman Ghafoor Pariat vs Union of India and ors  [2011 (1) GLT 33/(2011) 4 GLR 16 as relied by the learned advocate for defendant which interpreted section 65 of Evidence Act has no application in this case.12. Now coming to the factual aspect of this issue. It is the case of the plaintiff that there was an agreement of selling of 50,000 audio cassettes at a minimum royalty of  Rs.  7,00,000/-.  It  is  an agreed term that  payment of  Rs. 7,00,000/- is the minimum guarantee for the right to sell the audio cassettes of Assamese film Rang. Out of which the defendant No. 1 paid Rs. 3,00,000/- and failed  to  rest  amount.  It  is  the  allegation  of  the  defendant  that  initially,  the plaintiff  has  supplied  only  10,000  inlay  covers  and  he  failed  to  supply  the remaining 40,000 inlay covers inspite of repeated demands. However, there is no evidence or any single document was proved by the defendant that he made any demand for supply of the inlay covers to the plaintiff. Plaintiff has alleged that after taking 10,000 inlay covers, the defendant on the belief that the inlay covers are not attracted has got the same printed himself and without giving any account for the sale of audio cassettes, he has cheated the plaintiff. As pointed out  by  learned  advocate  for  defendant  this  part  of  allegation  are  beyond pleading and hence this part of evidence of forgery in manufacturing additional 
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inlay cover by the defendant cannot be considered.          …….. Contd. at p/913. Hon'ble Gauhati High Court in the reported case of Sarubala Pal and ors VS Amiya Bhusan Pal and ors [1999 (3) GLT 130/(1999) 3 GLR 296] as relied by learned Advocate for defendant has held as follows:-
“Pleading in  civil  cases  has  its  own importance giving each side a prior  
notice of the case of the other that may be met,  to enable the Courts to  
determine the real issues at controversy between the parties and to prevent  
departure from the professed course of litigation. Under the Civil Law, no  
amount of evidence is to be looked into on a plea which was never raised.  
There  can  be  no  departure  from  the  pleadings  without  a  proper  
amendment. No evidence of whatsoever manner can be considered in the  
absence of a pleading. The rule is based on the principle of justice and fair  
play so that no party is prejudiced by the change of the case introduced.”14. However, without considering that part of allegation, it is clear that plaintiff  has simply come before the Court claiming the remaining amount of minimum guarantee i.e.  Rs.  4,00,000/-.  When the Ext-1 agreement is binding upon the defendant No. 1 and there is an admission of payment of Rs. 3,00,000/- only from both the sides, certainly the law shall follow that the defendant have to pay the remaining amount of Rs. 4,00,000/- irrespective of the unproved fact that plaintiff  has failed  to supply the inlay covers or that defendant could not sell 50,000 cassettes as agreed. In view of above discussion, I am of the opinion that  Ext-1  agreement  and  its  terms  and  conditions  are  binding  upon  the defendant. 15. Issue Nos. 5 and 6 :- Both the issues are related to reliefs. In view of my  above  discussion,  particularly  on  issue  No.  4,  I  am  of  the  opinion  that plaintiff is entitled for a decree of Rs. 4,00,000/- being the remaining amount of Ext-1 agreement.16. Apart from the decree for principle amount of 4,00,000/-,  Plaintiff has  claimed  interest  @  18%  from  the  date  of  presentation  of  the  plaint  till realisation. From the agreement (Ext-1) there is no clause of payment of interest or  interest  on  delayed  payment.  There  is  also  nothing  for  payment  of  any interest on bank rate or commercial rate. As such, the rate as claimed by the plaintiff  appears  to  be  too  high  and  not  accetable.  But  as  it  is  a  suit  for realisation of money and defendant is liable to pay the interest as per Section 34 of CPC i.e. simple interest of 6% (six) per annum from the date of filing of the suit till the date of realisation. Apart from interest, plaintiff is entitled for costs of the suit. These issues are answered accordingly.                …….. Contd. at p/10
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17. In the result, the plaintiff 's suit deserves to be decreed, which I do accordingly with the following reliefs.
 O R D E R  18. Plaintiffs'  suit  is  decreed  on  contest  with  costs  by  granting  the following reliefs :-a) Plaintiff  is  entitled to recover  Rs.  4,00,000/- (Rupees four  lakhs) from the defendant No. 1 only.b) Plaintiff is also entitled to get simple interest @ 6% (six) per annum from the defendant No. 1 from the date of filing of the suit i.e. 20/11/07 till realisation.c) Cost of the suit. 19. Prepare the decree accordingly within 15 days.Given  under  my  hand  and  seal  of  this  Court  on  this  the  27th day  of September, 2012.
Dictated and corrected by me
        Civil Judge No. 3,                                                                    Civil Judge No. 3,     Kamrup, Guwahati.                                     Kamrup, Guwahati. 


