
Assam Schedule VII, Form No. 133
Form No. (J) 3HEADING OF JUDGMENT IN APPEAL

District: KAMRUP.

IN THE COURT OF CIVIL JUDGE NO. 3, KAMRUP, GUWAHATI.

Present:- Sri S. K. Poddar, A.J.S.   Civil Judge No. 3, Kamrup, Guwahati.  
Thursday, the 27  th   Day of September, 2012.  

Title Appeal No. 1  19/2010  

Shri Kati Ram Sut ……..…….. Appellant/Defendant-Versus-Shri Maneswar Sut alias Das & ors .......... Respondent/plaintiff.
This appeal coming on for final hearing on 06.09.2012 in the presence of –Mr. J.N. Bhuyan                 ……                 Advocate/Pleader for Appellant.Mr. .........................               .......              Advocate/Pleader for Respondent.
And having stood for consideration to this day, the Court delivered the following Judgment:-

J U D G M E N T1. This appeal u/s 96/Order 41 of the CPC has been preferred by the defendant/appellant against the judgment and decree dated 25/08/10 passed by learned Munsiff No. 4, Kamrup, Guwahati in Title Suit No. 371/06 (new)/TS 119/94(old).
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2. On  receipt  of  the  appeal  memo,  notice  was  issued  to  the plaintiff/respondent and case record of Title Suit No. 371/2006 was called for. Respondent appeared through his engaged Advocate and contested the appeal.                                                                                                    ……… Contd.. at P/23. I have heard learned advocates for both the sides, gone through the appeal memo and the case record of Title Suit No. 371/2006. 4.             The facts leading to the Title Suit No. 371/2006, in brief, are  that Late Mohim Sut, father of the plaintiff, was the original owner and pattadar  of  the  suit  land.  It  is  alleged  that  the  defendant  has fraudulently shown to have purchased the suit land from Mohim Sut.  But in fact, the wife and other plaintiffs did not know about the said fraudulent sale deed as the defendant during the lifetime of Mohim Sut never possessed the land. After death of Mohim Sut, the fraud was detected  by  the  successors  of  Mohim  Sut.  It  is  shown  that  Late Mohiram Sut sold a plot of land measuring 4 Bighas 10 Lechas to Deva Mandir, Maloibari on 21/04/1977 at Rs. 1000/-. It is further pleaded that on the same day, another sale deed was executed fraudulently by keeping Late Mohim Sut in dark as executor by the defendant. It was done  very  clandestinely  keeping  the  deed  together  under  the prepared deed No. 2867/77 as if one deed. One year after execution of the fraud deed, the predecessor-in-interest of the plaintiffs died in the year 1978. It is further pleaded that on 09/11/77,  a Salishi Board, a Conciliation Board of Dakhin Pachim Malaybari Gramin Sramik Santha was  held  at  Malaybari  Janata  Primary  School  to  settle  the  dispute between  the  parties.  In  that  Board,  the  defendant  claimed  some money from Mohin Sut for mortgage of the suit land and on payment of the money, suit land was redeemed from mortgage. In that Salishi Board, the defendant did not disclose about the sale deed executed on 21/04/77. However, the suit land was brought to the possession of the predecessor-in-interest  of  the plaintiffs  and after  his  death,  the plaintiffs possessed the suit land and cultivated the same. Thereafter on 27/12/92,  the defendant  threatened to  dispossess  the plaintiffs from the suit land. In this connection, a 145 Cr.P.C. proceeding was instituted  by  the  plaintiff  No.  1  against  the  defendant  wherein  the defendant appeared and contested the proceeding.  Plaintiff came to 
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know about the fraud for the first time on 26.10.1993. However, the said proceeding was dropped on 12/01/94 and being indulged by the order of the said criminal proceeding,  the defendant by using force illegally dispossessed the plaintiffs from the suit land on 20/04/94. Hence  the  suit  for  declaration  that  sale  deed  no.  2871/77  as fraudulently executed, recovery of possession, cancellation of said sale deed  and  for  permanent  injunction. 
……… Contd.. at P/35.  The  defendants  contested  the  suit  by  filing  written  statement. Apart  from  the  legal  pleas  of  no  cause  of  action  for  the  suit,  suit  is  not maintainable in its present form, suit is barred by limitation, suit is under valued and  under  stamped;  the  defendant  has  denied  the  allegation  of  fraud  in executing the deed. It is pleaded that he has purchased the suit land from the predecessor of the plaintiff and got delivery of possession of the purchased land. The defendant also took the plea that he has openly possessed the suit land with the knowledge of villagers. It is denied that plaintiff has the knowledge of fraud only from 26.10.1993.  Rather the plaintiffs  have full  knowledge of  sale since 1977. The defendant denied the pleading of Salisha Board as concocted one.  The defendant further claimed that he is in continuous possession over the suit land since purchase. The ground shown for fraud are not based on facts and hence defendant prayed for dismissal of the suit with cost. 6. On the above pleadings, both sides went on trial with the following issues:-

1. Whether  the  alleged  sale  deed  was  executed  fraudulently  by  the  

defendant and his relative Maniram Sut?2. Whether the defendant possessed the suit land during the lifetime of Mohim  

Sut?

3. Whether Mohim Sut repaid the mortgaged money in respect of suit land on  

the Chilisi Board?4. Whether the plaintiffs have proved the sale deed as fraud?7. During trial, the  both sides examined witnesses after going through the evidence and hearing arguments of both sides, Ld. Trial Court was pleased to decree the suit of the plaintiff as prayed for. 8. Against the judgment and decree, the defendant has preferred the instant appeal on the following amongst other grounds :-
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a) That the impugned judgment and decree is against the principles of  

law for non-application of mind, non-discussion of facts and evidence, 

b) That Ld. Trial Court has failed to frame proper issues particularly  

issue on the point of limitation inspite of taking specific plea regarding the  

knowledge of the plaintiff and long possession of the defendant over the suit  

land;

c) That the Ld. Court below has failed to discuss the evidence in proper  

perspective;                                                                      ……… Contd.. at P/4

d) That  the  Ld.  Trial  Court  has  not  discussed  the  evidence  while  

deciding issue Nos. 2, 3 and 4;

e) That  Ld.  Trial  Court  has  wrongly  held  that  for  the  reasons  of  

inadequacy of consideration of fraud was presumed;

f) That the Ld. Trial Court is mis-conceived by taking the issue Nos. 2, 3  

and 4  by  saying that  issues  are  inter-related  with  issue  No.  1  and thus  

caused the miscarriage of justice. 

POINT FOR DETERMINATION :-9. (i) Whether the judgment and decree passed by Ld. Trial Court is just  

and proper or needs any interference in this appeal?10.            During argument hearing, Ld. Advocate for the appellant while reiterating  the  grounds  taken  in  the  appeal  has  submitted  that  in  the impugned  judgment,  learned  trial  court   has  neither  discussed  the evidence nor disclosed the reasons for the decision taken by the Court. It is also pointed out that no reason was shown in deciding the issue Nos. 2 to 4 in favour of the plaintiffs/respondents as they were not inter-related to issue no. 1. Ld. Advocate for the respondents have also admitted that the judgment should have contained all details of the facts pleaded by the parties and the proof of the said facts. Ld. Advocate for the appellant has also  reiterated  that  during  trial,  though  they  have  taken  the  plea  of limitation in their written statement, Ld. Trial Court has not framed an issue  on  the  point  of  limitation  nor  even  discussed  the  ground  taken against  non-maintainability  of  the suit  on the ground of limitation and other  aspects.  Learned  advocate  of  plaintiff/respondent  has  also conceded that there should have been some discussion and if all this court finds that the judgment do not confirm the legal requirements, it may be remanded for fresh decision.
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11.                I  have considered the submissions.  On going through the judgment, it appears that the Ld. Trial Court while deciding the issue No. 1 has written only 12 lines in total and without discussing anything on case of either side and evidence on record, its reliability and admissibility, simply jumped over to the conclusion and decided the issue in favour of the plaintiff by holding that the sale deed is fraud. Ld. Trial Court at paragraph 8 of his judgment has taken up the issue Nos. 2 to 4 by saying that they are inter-related with the discussion made  in  issue  No.  1  and  hence,  the  issues  have  been  decided  against  the defendant.                                                                     ……… Contd.. at P/5From  the  issues,  it  appears  that  issue  No.  1  was  related  to  execution  of fraudulent sale deed, whereas issue No. 2 relates to possession and issue No. 3 relates to repayment of mortgaged money in respect of the suit land. Issue No. 4 relates to proving of the plaintiffs' case. The above issued as framed cannoy be interrelated as held by learned trial court.12. Apart from above, from the pleadings of both sides, it appears to me that defendant has taken up the plea of limitation as a specific  plea with details regarding the knowledge of the plaintiff on the alleged fraud and also of their  long possession.  On the said pleadings,  the Ld.  Trial  Court should have framed a specific issue as to “whether the suit is barred by law of limitation”. But no  such  issue  was  framed.  On  the  relief  part,  which  is  one  of  the  essential ingredients of determination of the suit no separate issue was framed. 13. As stated earlier,  the impugned judgment written by Ld.  Munsiff No. 4 cannot be said to be a judgment as required under Order XX CPC. Learned trial court  neither discussed the facts nor appreciated the evidence, rather the 15 line judgment, is a conclusion without discussing the issues properly. It is the bounden duty of the trial Court to discuss the issues framed with the evidence on record and the law applicable to these facts. Nothing has been done. As such, I am of the opinion that the impugned judgment is not tenable in law and need to be interfered with.14. From the materials available, I am of the further opinion that, apart from  the  issued  already  framed,  Ld.  Trial  Court  should  have  also  frame  the following issues namely (i) Whether the suit is barred by law of limitation ? (ii) whether the plaintiff is entitled for the relief as prayed for? and (iii) What other reliefs, the parties are entitled to? But same was not done. The appellate court though have the power to frame the issues at appellate stage and decide the suit, 
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but, I am of the opinion that on framing of issues, there might have necessity of additional evidence, if parties so desire. Hence, I have no option left before me but to remand the suit by setting aside the impugned judgment with a direction to frame additional issues as follows, (i) Whether the suit is barred by law of limitation? (ii) whether the plaintiff is entitled for the relief as prayed for? (iii) What other reliefs, the parties are entitled to? 15. In view of my holding that the above judgment is bad in law and cannot hold the field, same is set aside. Suit is remanded back to the Ld. Munsiff  No. 4 for framing additional issues as above                     ……… Contd.. at P/6and to give reasonable chance of adducing evidence to both the sides, if any on the additional issues particularly additional issue No. 1, and to decide the suit afresh  after  hearing  arguments  of  both sides.  Needless  to  say,  as  the  suit  is pending  since  1994,  learned  trial  court  shall  try  to  dispose  the  matter expeditiously as far as possible.

O R D E R 16. The  appeal  is  allowed  on  contest  with  cost.  The  judgment  and decree  passed  by  Ld.  Trial  Court  on  25/08/2010  in  Title  Suit  No.  371/06 (new)/TS 119/94(old) is set aside. Suit is remanded back to the Court of Munsiff No. 4 Kamrup, Guwahati for framing additional issues as above and to decide the suit afresh by giving reasonable chance of adducing evidence to both the sides, if  any, on the additional issues particularly on additional issue No. 1.17. Both the parties are directed to appear before the Ld. Trial Court on 18/10/12 for further instructions. 18. Send  down  the  case  record  of  T.S.  No.  371/06  (new)/TS 119/94(old)  to learned Munsiff  No.  4,  Kamrup, Guwahati  with a copy of this judgment.Given  under  my  hand  and  seal  of  this  court  on  this  27th day  of 

September, 2012.
Dictated & Corrected by me.
        Civil Judge No. 3,                                                           Civil Judge No. 3,      Kamrup, Guwahati.                                                    Kamrup, Guwahati.
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