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District: KAMRUP.

IN THE COURT OF CIVIL JUDGE NO. 3, KAMRUP, GUWAHATI.

Present:- Sri S. K. Poddar, A.J.S.   Civil Judge No. 3, Kamrup, Guwahati.  
Wednesday, the 19  th   Day of September, 2012.  

Misc.  Appeal No. 26/2011

Shri Tapan Das             ……..…….. Appellant/plaintiff                     -Versus-Shri Pradip Roy & Anr.       ….              Respondents/defendants.
This appeal coming on for final hearing on 07.09.2012 in the presence of –Mr. D. Nandi                   ……              Advocate/Pleader for Appellant.Mr. U. Das                   …….            Advocate/Pleader for Respondents.
and having stood for consideration to this day, the Court delivered the following Judgment:-

J U D G M E N T

1. This appeal  under Order XLIII  Rule 1(r)  of  the CPC is  preferred against  the  order  dated  10/08/2011  passed  by  Ld.  Munsiff  No.  2,  Kamrup, Guwahati in Misc (J) Case No. 663/11. 2. On  receipt  of  the  appeal  memo,  notices  were  issued  to  the OP/respondents and case record of Misc. (J) Case No. 663/2011 was called for.  
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Respondents  appeared  through  their  engaged  Advocate  and  contested  the appeal.                                                                           …………..   Contd… at P/23. I have heard learned advocate for both the sides, gone through the appeal memo and the case record of Misc. (J) Case No. 663/2011. 4. The facts leading to the petition for injunction, in brief, are that a plot of Sarkari land measuring 1 Katha was possessed by two brothers namely Makhan Nandi Mazumdar and Mahendra Nandi Mazumdar (since deceased and predecessor-in-interest  of  the  defendants/respondents).  Said  two  brothers amicably partitioned the land into two parts and separately possessed the same and each of the said two brothers got about 64 ft X 24 ft. of land in their share. It is  stated  that  after  death  of  Makhan  Nandi  Mazumdar,  the  defendant/ respondent No. 2 being his son, occupied the share of his father. The petitioner/ appellant came into occupation of a shop measuring 22 ft. X 12 ft. as a monthly tenant under Late Mahendra Nandi Mazumdar, some twenty five years ago and since  then  he  is  in  possession  of  the  said  shop  and  is  running  his  business thereon. The petitioner/appellant has described the land falling in the share of Mahendra Nandi Mazumdar in Schedule-A and the said shop in Schedule-B of the plaint.  It  is  further  alleged that  Mahendra Nandi  Mazumdar  died  leaving behind his wife Nilima Nandi Mazumdar and as such, she became the owner of the  Schedule-A  land  and  premises.  Said  Nilima  Nandi  Mazumdar  had  one daughter namely Gauri Nandi Mazumdar who predeceased her mother Nilima Nandi Mazumdar. The defendant/respondent No. 1 is the husband of said Gauri Nandi Mazumdar and Smti Papari Roy is her daughter. The petitioner/appellant used to conduct his business as a tenant in the Schedule-B premises and on the remaining portion of the Schedule-A premises, there were houses over which Nilima Nandi Mazumdar originally stayed. The remaining portion of Schedule-A land is described in Schedule-C of the plaint which is the disputed land. Smti Nilima  Nandi  Mazumdar  entered  into  an  agreement  on  26/07/07  with  the petitioner/appellant  for  selling  the Schedule-A land at  a  consideration of  Rs. 5.00 Lakhs out of which the petitioner/plaintiff paid an advance amount of Rs. 50,000/- to sid Nilima Nandi Mazumdar. As per the terms and conditions of the agreement, Nilima Nandi Mazumdar would reside in Schedule-C land for eight years and that the formal sale deed would be registered thereafter. After few months of executing the agreement, said Nilima Nandi Mazumdar died leaving behind her grand daughter Smti Papori Roy, a minor in age as her sole legal heir. 
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Upon death of Nilima, possession of the Schedule-C land was handed over the to the petitioner/appellant on 02/05/11.                           …………..   Contd… at P/3In  this  way,  the  petitioner/appellant  came  into  possession  of  the  entire Schedule-A land. Thereafter on 02/06/11, the defendant/respondent Nos. 1 and 2  along  with  some  other  persons  came  to  the  suit  premises  and  illegally trespassed  into  the  said  Schedule-C  premises  and  demolished  the  house standing  thereon and  started  to  raise  permanent  construction  over  the  said Schedule-C land. Inspite of protest raised by the petitioner/appellant they are constructing RCC building without any permission from GMC and GMDA. The Hence the petitioner/appellant had to file the suit for recovery of possession u/s 6 of Specific relief Act with prayer for temporary injunction.5. Against  the  above  petition,  the  Ops/defendant/respondents contested the proceeding by filing the written objections stating interalia that the petitioner/appellant was never in occupation of the Schedule-A land. The petitioner came in occupation of a shop measuring 18 ft.  X 10 ft.  as a tenant under the OP no. 2 only as shown in schedule B land. The Schedule-A land was owned  and  possessed  by  Makhan  Nandi  Mazumdar.  The  petitioner  was  a monthly tenant in respect of the shop room under the defendant No. 2. Makhan Nandi Mazumdar allowed his brother Mahendra Nandi Mazumdar to reside over the Schedule-C premises and as such, Mahendra Nandi Mazumdar or his wife Nilima Nandi Mazumdar were not the owners of the said land and as such, she cannot transfer the same to the petitioner. The petitioner did not pay the rent of the shop premises since January, 2011 and as such, he is liable to be evicted from  the  same.  It  is  further  pleaded  that  for  grant  of  temporary  injunction, petitioner  has  failed  to  show  the  existence  of  prima  facie  case,  balance  of convenience and irreparable loss and injury in his favour. 6. On the above pleading, neither side adduced any evidence and after hearing both the sides, vide impugned judgment, Ld. Trial Court was pleased to reject  the prayer for temporary injunction on the ground of non-existence of two of the three ingredients required for grant of temporary injunction. 7. Against  the  said  dismissal  of  injunction  petition,  the appellant/plaintiff  has  preferred  this  appeal  on  the  following amongst  other grounds :-

a) That it is the basic principles of law that prima facie case leads the  

balance of convenience and irreparable loss and injuries, but the Ld. Court  
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below has totally failed to read the facts as well as the provisions of law  

involved in the appeal;                                     …………..   Contd… at P/4

b) That the basic law for grant of temporary injunction is to protect  

and preserve the suit property in its present form so that the nature and  

character of the suit premises is not changed and the status-quo as regards  

the suit property is maintained to avoid multiplicity of proceedings. 

c) Trial court has misconceived on the principles of irreparable loss and  

injuries and balance of convenience and facts were totally ignored by the  

Ld. Court below;

c) That  the  Ld.  Trial  Court  has  totally  ignored  the  photographs  of  

Schedule-C  plot  of  land  raising  construction  of  the  RCC  building  as  

submitted by the plaintiff/petitioner;

d) That the impugned order has virtually allowed the respondents/OPs  

to change the nature and character of the suit premises and thereby very  

course of justice has been denied to the appellant/petitioner.

Point for determination in this appeals:- 8. (i) whether the order passed by Ld. Trial Court is just and proper or   needs any  interference.9. It  is  the  settled  law  that  for  granting  a  temporary  injunction,  a party who is seeking an order of injunction on his behalf, must come with clean hands and shall  have to prove existence of all  the three golden principles i.e. prima facie case, balance of convenience and irreparable loss and injury in his favour. Non-existence of anyone of the three golden principles will  not make him entitled for an order of temporary injunction. 10. A  bare  reading  of  the  order/judgment  of  the  Ld.  Trial  Court,  it appears that while dealing with the petition for temporary injunction and the objection  of  the  other  side,  Ld.  Trial  Court  has  taken  up  the  above  three principles in three distinct heads and discussed the facts and law in details and arrived at a finding of existence of prima facie case in favour of the plaintiff, but  non-existence  of  the  other  two  ingredients  i.e.  balance  of  convenience  and irreparable loss and injury. Hence, at the first sight, there is no infirmity in the order of non-consideration of the golden principles. 11. However, let me re-appreciate the findings on the basis of available materials. As discussed earlier, while stating the case of the parties, it is clear that the petitioner's claim is of purchasing the possessory right of a Govt. land 
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from the wife of Mahendra Nandi Mazumdar, but the documents annexed has clearly shown that he has simply                                  …………..   Contd… at P/5entered into an agreement for purchase of a plot of land measuring 64 ft. X 24 ft.  There is no sale deed in favour of the plaintiff/appellant. Out of the A schedule plot, admittedly he was a tenant for a room of which was shown in the Schedule-B  of  the  plaint/petition.  It  is  the  allegation  of  the  plaintiff  that  he  was dispossessed from the Schedule-C i.e. remaining part of the proposed purchased land which was vacant. The copy of the agreement shows that on the date of agreement, he paid Rs. 50,000/- to the vendor and there was a detailed payment schedule to be made in favour of the defendants and some other persons and there  is  no  averments  of  making  said  payment  as  per  the  terms  of  the agreement. However, the petitioner has annexed a notice served upon one Shri Papori Roy, daughter of the OP No. 1 for receiving the amount and to execute the sale  deed.  Copies  of  above notice were sent to the other beneficiaries  of  the agreement including the respondents. No sale deed has yet been executed and plaintiff  has  not  filed  any  suit  for  specific  performance  of  said  contract.  He simply  came  up  with  this  suit  u/s  6  of  the  Specific  Relief  Act  claiming  his previous possession over the entire A schedule land of the plaint, a GOVT. KHAS LAND  and  alleging  forcible  dispossession  over  the  C  schedule  land  by  the defendants/OPs.  The  defendants  denied  the  entire  claim  of  the petitioner/plaintiff including his possession over Schedule-C land at any point of time. They simply stated that petitioner/plaintiff is a tenant for the Schedule-B house  and  there  is  no  question  of  any  dispossession  as  alleged.  The defendant/respondents have also claimed their continuous possession over the disputed land. The above facts clearly shows that there is a dispute for going into trial and accordingly Ld. Trial Court has rightly held that petitioner/plaintiff has a prima facie case in his favour. I concur with the findings of the Ld. Trial  Court with above observations. 12. Regarding  the  balance  of  convenience  to  the  parties,  on  going through the judgment,  it  appears that the Ld.  Trial  Court has dealt  with this matter in details. Admittedly, the defendant/OP No. 1 is the father of Papori Roy who inherited the property as per the claim of the plaintiff. However, the OP No. 2 has claimed that the property belongs to him and it was never a part of land belonging to Mahendra Nandi Mazumdar. According to them, plaintiff is simply a tenant for the house and never in possession of the C schedule land. Neither side 
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has adduced any evidence on this aspect regarding possession of the parties at the time of filing of the suit or prior to that part.         …………..   Contd… at P/6Section 6  of S R Act though relates to recovery of possession on the basis of previous  possession  only  and  in  the  present  case  in  hand,  admittedly  the defendant No. 2 is in possession of the property particularly Schedule-C land. There is no dispute regarding Schedule-B land. The recovery of possession is sought for Schedule-C land alleging dispossession just  prior to six months of filling the suit.  As the plaintiff  is out of possession, the principles of granting injunction i.e. no possession no injunction is applicable in this case. As he is out of  possession,  any  sort  of  injunction  restraining  the  defendants  either  from taking out any construction which according to the plaintiff even has gone up to completion  level,  will  certainly  create  more  inconvenience  to  the  Ops,  who claims themselves to be the owner. According to the appellant, the OP No. 1 has prima facie ownership through his daughter Papori Roy on the death of Nilima Nandi Mazumdar. In this case the petitioner prayed for injunction admittedly against  persons having possessory right.  Once the  construction is  started  by alleged dispossession, the OPs are doing so at their own risk and peril simply because  in  the  event  of  passing  of  the  decree  for  restoration  of  possession, plaintiff/petitioner  will  be  in  a  position  to  get  the  vacant  possession  by demolishing  the  construction  if  any.  Presently  he  is  not  going  to  suffer  any inconvenience  for  continuation  of  construction  works  by  the  defendants  as alleged. 13. There is also no question of irreparable loss and injury for the time being until  recovery of  possession  by the  plaintiff/petitioner  as  he  is  out  of possession. It is a settled law that mere agreement to sale does not create ant right in favour of  the purchaser and in this case this is not a suit of  specific  performance of contract even. This is a suit of recovery of mere possession. 14. Ld. Trial Court has dealt with the above two principles at length and came to the right conclusion that the balance of convenience is not in favour of the petitioner/plaintiff and he is not going to suffer any irreparable loss and injury. Rather the balance of convenience is in favour of the defendants/OPs and in the event of restraining them from taking construction will certainly create inconvenience for them more than the petitioner/plaintiff. 15. During argument hearing, Ld. Advocate for the appellant has also submitted one copy of document received under RTI Act wherein the OP No. 1 
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claimed  that  he  is  not  a  resident  over  the  suit  land.  He  has  also  raised  the question of construction permission from                        …………..  Contd… at P/7GMDA and GMC but as argued by the Ld.  Advocate for  the other side,  while deciding the matter of refusing injunction in an appeal, Court need not look into the legality of the construction over a plot of land for which no absolute right has  yet  been created  in  favour  of  the  petitioner/plaintiff.  I  find  force  in  the submission  of  the  Ld.  Advocate  of  the  other  side.  Without  taking  into consideration about the permission of GMDA and GMC, it is clear that plaintiff has failed to make out a case for grant of temporary injunction at this stage and Ld. Trial Court has rightly refused to grant the injunction as prayed for. I find no infirmity and illegality in the said order. 16. Accordingly, I hold that the appeal is devoid of merit and dismissed. The order  of  refusing grant  of  temporary  injunction is  upheld.  In  the result, appeal is dismissed on contest. O R D E R17. The appeal is dismissed on contest without cost. The order dated 10/08/11 passed by Ld. Munsiff No. 2, Kamrup, Guwahati in Misc (J) Case No. 663/2011 is upheld and affirmed. 18. Send  down  the  case  record  of  Misc.  (J)  Case  No.  663/2011 to learned Munsiff No. 2, Kamrup, Guwahati with a copy of this judgment.Given  under  my  hand  and  seal  of  this  court  on  this  19th day  of 

September, 2012.
Dictated & Corrected by me.
    Civil Judge No. 3,                                                                Civil Judge No. 3,  Kamrup, Guwahati.                                                            Kamrup, Guwahati.


