
HIGH  COURT  FORM NO- (J) 2

HEADING OF JUDGMENT IN ORIGINAL SUIT

District-Kamrup

In the  Original Court of Munsiff No. 2

Present- S. Handique

Saturday    the   18th    day  of  Oct’2012
                             
                                 
                              Title   Suit  No. 772/06
        
Sri Pratul Sarma                                               Plaintiff
                                                            Vs

Smti Sikhamoni Sarma and ors.                Defendant 
                                                                                       

This suit coming for final hearing   on 9-10-12 in presence of

 Mr. K. Bhatta                    Advocate for the plaintiff

Mr. G. Mishra                    Advocates of the  defendant

And stood for consideration to this day the court delivered the following 
judgment.                               
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J U D G M E N T

                                                                                                               T.S. 772/06
1. This  is  a  suit  for  declaration  and  possession.  The  case  of  the 

plaintiff is that he purchased 161/2 lechas of land covered by dag 
no.212/465 of  KP patta  no.  464 in  Bamunimadain  under  mouza 
Ulubari from one Mrs. Kamini Kataki vide one registered sale deed 
dtd.5.1.98 although he has been possessing 14 lechas out of the 
aforementioned 16 and ½ lechas land since 1993 by constructing 
ekchali  rooms.  The  14  lechas  of  land  under  his  possession  is 
described in schedule B. While purchasing the 16 and ½ lechas of 
land the plaintiff was assured by the defendant no.2 that he will 
vacate  2.5  lechas  of  land  under  his  possession  due  to  wrong 
measurement.  The  2.5  lechas  of  land  under  possession  of  the 
defendant no.2 is described in schedule C of the plaint. According 
to the plaintiff,  the defendant no.2 is  the husband of defendant 
no.1 and he has landed property adjacent to the schedule C land. 
The defendant no.1 also has landed property on the Northern side 
of the schedule A land wherein she has one commercial complex. 
The plaintiff alleges that the defendant no.1 & 2 are trying to grab 
his  schedule  C  land  and  are  also  trying  to  disturb  his  peaceful 
possession over schedule B land. It is pleaded further  that he has 
been paying land revenue, has got electricity connection and has 
also  obtained  permission  from  GMDA  for  construction  of  a 
commercial building over the schedule B land. It is stated that the 
parties  were  also  involved  in  several  criminal  cases  before  the 
Executive Magistrate. It was further pleaded that there was a fire 
which broke out on 5.12.01 and completely gutted the plaintiff’s 
ekchali house and thereafter he had to make the present ekchali 
house. According to him, the defendant no.1 & 2 used to lodge 
compliant against him before the authorities when ever he started 
any construction work.  Hence the plaintiff  has  filed this  suit  for 
declaration that the plaintiff has right, title and interest over the 
schedule C land and the defendant no. 1 & 2 are trespasses to this 
land.  He  has  also  prayed  for  recovery  of  khass  possession  and 
permanent injunction against the defendant.

2. The defendant no.1 & 2 filed written statement and the defendant 
no.  1  put  up  her   counter-  claim  against  the  plaintiff.  The 
defendants contented that the suit is not maintainable, there is no 
cause of action, and the suit is hit by principles of estoppel, weaver, 
and acquiescence. The defendants denied the case of the plaintiff 
stating  that  they  are  not  trespasses  to  the  schedule  C  land. 
According to them, the plaintiff is possessing the schedule A land as 
such there was no occasion for them to trespass into the schedule 
B and C land. It was contented that originally 2 kathas, 10 lechas of 
land  was  purchased  by  defendant  no.1,3  and  plaintiff’s  vendor 
Smti. Kamini Kataki in 1992 and thereafter all the three purchasers 
partitioned the land vide one registered petition deed no.4767 on 
10.10.96. The defendants on the other hand alleged that after the 
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fire  the  plaintiff  illegally  tried  to  grab  their  land  for  which  the 
defendant no.1 had to file a case before the Executive Magistrate. 
He  admitted  that  there  had  been  several  rounds  of  litigation 
between the parties before the executive Magistrate. According to 
the defendants, the schedule C land false within their land.  They 
admitted to have lodged complaints to the authorities regarding 
construction of building by the plaintiff as according to them the 
plaintiff has no authority to construct a house over their land. The 
defendants further stated that after dismissal of the C.R. case the 
plaintiff  filed the instant suit  and obtain one ex-parte injunction 
order in his favour. The said ex-parte order was later on vacated by 
the court after hearing objections of the defendants. It is alleged 
that the plaintiff since the date of vacation of the injunction order 
has been trying to take over possession of the land of defendant 
no.1  for  which  he  had  to  again  move  the  court  of  executive 
Magistrate who attached the land U/S 146 Cr.P.C. It is stated that 
the plaintiff  filed another C.R. case and this time the Ld. District 
Judge stayed the order of the executive Magistrate and later on the 
case was dismissed.  The defendants stated that  when the court 
directed that Civil Nazir to inspect the land the plaintiff and entered 
into the portion of defendants land before the inspection be Civil 
Nazir  and  raised  temporary  shed.  Hence  the  defendants  have 
stated that they have been compelled to file the counter claim for 
declaration of the right title and interest over 16 and ½ lechas of 
land and for recovery of the same.

3. The plaintiff in his W.S. against the counter - claim contented that 
the counter claim is not maintainable, is bad for non-joinder, is not 
properly valued and so on. He denied that the counter - claimants 
have constructed any house over the suit land and also denied that 
there  was  any  partition  deed  dividing  the  shares  of  respective 
possessors.  He  denied  that  he  encroached  into  the  land  of  the 
counter  -  claimant  at  any  point  of  time.  According  to  him,  the 
counter  claimant  is  trying  to  grab  his  land.  Hence,  the  plaintiff 
prayed for dismissal of the counter claim. The suit proceeded ex-
parte against defendant no. 3, however, during cross examination 
of  defendant  no.  2 he stated that  defendant  no.  3  has expired, 
hence the suit stood abated against him.

4. The following issues are framed in this case.

ISSUES :

1. Whether there is any cause of action for the present suit?
2. Whether the suit is maintainable in its present form?
3. Whether the plaintiff has right, title and interest over C schedule 

land?
4. Whether the defendant dispossessed the plaintiff from C schedule 

land?
5. Whether the plaintiff is entitled to the decree as prayed for?
6. Whether there is cause of action for the counter-claim?
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7.  Whether  the  defendant  has  right,  title  and  interest  over  the 
schedule land described in the counter- claim?

8. Whether  the  plaintiff  is  in  possession  of  the  schedule  land 
described in the counter-claim?

9. Whether the /counter claimant/ defendant no. 1 is  entitled to the 
decree as prayed for?

10. To what other  relief (s), if any, the parties are entitled?

Decisions and Reasons thereof:

5.  The plaintiff side examined three witnesses in support of this case. 
The  defendant  side  examined  two  witnesses.  Both  sides  exhibited 
documentary evidence. Heard arguments from both the sides.

Decision on issue no.1 & 6

6. The plaintiff has filed this suit alleging 
that the defendant no.1 & 2 have been occupying 2 & 1/2 lechas of 
land illegally. The plaintiff claims to be the owner of 16 and ½ lechas of 
land but according to him he is actually possessing 14 lechas and the 
remaining 2 lechas are with the defendants. The defendants no.1 & 2 
have contested the suit and have put up a counter- claim against the 
plaintiff. The defendants have stated that they have been compelled 
to file the counter- claim for declaration of the right, title and interest 
over their 16 and ½ lechas of land and for recovery of the same as the 
plaintiff has encroached upon their land.
7.  It  so  transpires  that  there  is  some 
dispute between the parties regarding possession of their respective 
shares of land. Hence, I find that there is some cause of action for the 
suit as well as the counter-claim. Both issue no. 1&6 are decided in the 
affirmative. 

Decision on issue no.2

8.   This  is  a civil  suit  for  declaration and recovery of possession.  The 
defendants though contented that the suit is not maintainable they have 
failed to cite any reason why the suit is not maintainable. There is nothing 
on record to show that the suit is non-maintainable. Issue no. 2 is decided 
in the affirmative.

Decision on issue no.3, 4 & 5

9. The plaintiff has claimed that he was possessing 14 lechas of land 
prior to the purchase of the 16 ½ lechas of land from Kamini Kotoky. 
According to him the defendants are possessing his 2 ½ lechas of land. 
He stated that the defendant no. 2 had promised to hand over those 2 
½ lechas of land which is in the eastern portion of the schedule A land. 
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10. The plaintiff  has filed the following documents in support  of his 
case. 

Ext.1: is the sale deed no. 89/98 dtd. 
Ext.2: NOC issued by GMDA in the name of Kamini Kataki.
Ext.3: Certificate from the Office of the Dist. Registrar, Kamrup.
Ext.4:  Certificate  issued  by  Asstt.  Settlement  Officer.
Ext.5,6 & 7: Revenue receipt.
Ext.8: NOC issued by GMDA in the name of plaintiff.
Ext.9: Cancellation notice of the GMDA issued to plaintiff. 
Ext.10: Notice issued by GMDA.
Ext.11: Approved cite plaint by GMDA.
Ext.12: joint written statement of defendant no. 1 &2
Ext.13: Receipt against application fee issued by GMC in the name 
of P.W.2.
Ext.14: Receipt issued by GMC in the name of P.W.2.
Ext.15: Fire attendance certificate from the Office of the Director of 
Fire Service Assam, Guwahati.

  P.W.1 Pratul Sharma in his evidence on affidavit reiterated the 
statements made in his pleadings. He deposed that the defendant 
no.1 has been using the path on the Northern side of the plaintiff  
to go to the land of defendant no.2 and some land has been left 
away to the people of the Northern boundary. According to him 
the  defendant  no.1  has  not  stated  the  truth.  During  his  cross 
examination  he  admitted  that  there  was  partition  of  the  land 
amongst  Kamini  Kataki,  Sunil  Das  and  Sikha  Mani  Sharma.  He 
admitted execution of the registered partition deed i.e. Ext. A. He 
testified that his vendor delivered possession of 16 and ½ lechas of 
land. 

11.  It transpires that the schedule C is described as the portion of the 
land  outside  the  brick  wall  on  the  eastern  side  boundary  of 
schedule  B.  PW1  admitted  that  the  land  of  defendant  no.  1 
described in the partition deed and the land of the defendant no. 1 
are  the  same.  Although  he  claimed  that  the  defendants  are 
possessing 2 ½  lechas of land but he could not substantiate the 
claim that he was delivered only 14 lechas of land by his vendor. 
P.W.2 Milan Kanti Dey supported the plaintiff’s case in his evidence 
on affidavit. P.W.2 was a tenant of the plaintiff.  During his cross 
examination  deposed  that  he  had  heard  that  plaintiff  had 
purchased  16  and  ½  lechas  of  land.  P.W.5  Gakul  Das  though 
supported the case of the plaintiff in his evidence on affidavit, but 
from  his  cross  examination  it  transpires  that  he  has  little 
knowledge about the suit land. The evidence of PW2 and PW5 do 
not through any light on the issue whether the plaintiff is actually 
possessing 14 lechas of land or not.

12.  The defendant has admitted that the plaintiff has right, title and 
interest  over  the  schedule  A  land  but  that  admission  does  not 
prove that the schedule C land is a part of the schedule A land and 
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that it is encroached by the defendants.  Issue no. 3, 4 and 5 are 
decided in the negative against the plaintiff. 

Decision on issue no. 7, 8 & 9

13.The defendants are contending that defendant no. 1 has title over 
the  schedule  land  described  in  the  counter-claim  which  is  now 
under illegal possession of the plaintiff. The schedule land of the 
counter-claim measuring 16 ½ lechas is bounded as follows:

North:  Private  path  and  land  of  Choudhury  (presently  Ranju-Usha 
Market)
South: Plaintiff’s land
East: land of Bishnu Sharma ( defendant no. 2)
West: Railway Colony Road

14.   DW1 Bishnu Prasad Sharma exhibited the following documents.
Ext.A: Registered partition deed bearing no.4767, dtd.10.10.96
Ext.B : Original registered sale no.5921, dtd. 14.9.92.
Ext.C : Order of mutation.
Ext.D : Copy of assessment register.
Ext.D(1) : Municipal tax paying receipt.
Ext.E : Land revenue paying receipt.
Ext.F : Electricity bill.

15. The plaintiff side objected to documents filed as Ext. D, Ext. E, Ext. F 
on  the  ground  that  these  documents  do  not  prove  that  the 
documents are connected to the  schedule land. But the sale deed 
in favour of the defendant no. 1 is not challenged through which 
the defendant no. 1 claimed title over the schedule land.  

16. The plaintiff  has  denied that  the counter-claimant  has  any right 
over the schedule land. According to the plaintiff the schedule of 
the land given in the counter-claim is non-existent. But during his 
cross examination he has admitted that the land of defendant no. 1 
is  within  the  boundaries  as  given  in  the  schedule.  He  has  also 
admitted the partition deed. So the title of defendant no. 1 over 
the schedule land is proved.

17. However,  as  far  as  the allegation of  illegal  dispossession by the 
plaintiff  is concerned, it is seen that the DW1  deposed that the 
plaintiff forcefully occupied the portion of the land of the counter 
claimant. According to him, his wife purchased 16 and ½ lechas of 
land.  From his  cross  examination  it  transpires  that  he  does  not 
know  the  details  of  land.  He  admitted  that  when  his  wife 
purchased the land there was no road and they curved out one 
passage or path later on. He could not state how much of land has 
been occupied by the plaintiff. He does not even know how much 
of the land is under possession of the plaintiff. 

18. The plaintiff side argued that  the defendant no. 1 has not given 
any authority to the defendant no. 2 to depose on her behalf. It 
was also argued that the counter-claimant did not face the dock 
hence adverse inference can be drawn against  her.  The learned 

6



counsel relied upon the decision of the Hon’ble Supreme Court in 
Vidyadhar v. Manikrao and anr., AIR 1999 SC 1441 (1). The Apex 
Court  has  held  in  the  above  case  that  when  a  party  does  not 
appear the witness box and does not offer himself to be cross –
examined by the  other side a presumption can be drawn that the 
case set up by him is false. The defendant no. 2 is the husband of 
defendant no.1. As per section 120 of the evidence Act, 1872 he is 
a competent witness and   can depose on behalf of his wife. 

19. The evidence of DW2  Kaushik Das is not much of help as he seems 
to be not aware of the disputed land. PW2 Milon Kanti Dey stated 
that he cannot say if the plaintiff has encroached  and occupied the 
land belonging to the defendant no. 1. 

20. Hence issue no. 7 is decided in the affirmative, however issue no. 8 
is decided in the negative. The defendant no. 1 has right, title and 
interest over the schedule land described in the counter- claim but 
the prayer for recovery of possession fails as it is not proved that 
the  said  land is  under  possession of  the plaintiff.  Issue no.  9  is 
decided accordingly.

ORDER

The  suit  is  dismissed  on  contest.  The  counter-claim  is  partly 
decreed  on  contest.  The  defendant  no.  1  has  right,  title  and 
interest over the schedule land described in the counter- claim and 
the plaintiff is permanently restrained from entering into and from 
disturbing  peaceful  possession  of  the  counter-claimant  over  the 
schedule land.
Prepare decree accordingly. Given under my hand and seal of the 
court on 18-10-12. 
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ANNEXURES
PLAINTIFF SIDE
PW1.. PRATUL SHARMA
PW2.. MRINAL KANTI DEY
PW5..GOKUL DAS

DOCUMENTS
Ext.1: is the sale deed no. 89/98 dtd. 
Ext.2: NOC issued by GMDA in the name of Kamini Kataki.
Ext.3: Certificate from the Office of the Dist. Registrar, Kamrup.
Ext.4:  Certificate  issued  by  Asstt.  Settlement  Officer.
Ext.5,6 & 7: Revenue receipt.
Ext.8: NOC issued by GMDA in the name of plaintiff.
Ext.9: Cancellation notice of the GMDA issued to plaintiff. 
Ext.10: Notice issued by GMDA.
Ext.11: Approved cite plaint by GMDA.
Ext.12: joint written statement of defendant no. 1 &2
Ext.13: Receipt against application fee issued by GMC in the name 
of P.W.2.
Ext.14: Receipt issued by GMC in the name of P.W.2.
Ext.15: Fire attendance certificate from the Office of the Director of 
Fire Service Assam, Guwahati.

DEFENDANT SIDE
DW1..BISHNU SHARMA
DW2..KAUSHIK DAS

DOCUMENTS
Ext.A: Registered partition deed bearing no.4767, dtd.10.10.96
Ext.B : Original registered sale no.5921, dtd. 14.9.92.
Ext.C : Order of mutation.
Ext.D : Copy of assessment register.
Ext.D(1) : Municipal tax paying receipt.
Ext.E : Land revenue paying receipt.
Ext.F : Electricity bill.
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