
HIGH COURT FORM NO. (J) 2.HEADING OF JUDGMENT IN ORIGINAL SUITDISTRICT : KAMRUP.
IN THE COURT OF CIVIL JUDGE NO. 3, KAMRUP, GUWAHATI.

Present :  Shri S.K. Poddar, AJS,             Civil Judge No. 3, Kamrup, Guwahati.
Wednesday, the 12th day of September, 2012.

MONEY SUIT NO. 69/2008

Dr. Salim Zafar Asaad .....Plaintiff.-Vs-Sadin Printers and ors.   ....         Defendants.
This suit coming on for final hearing on 24/08/12 in the presence of:-Mr. A.C. Sarma, ………………………..         Advocate for the plaintiff. Mr. G. Misra,      ……………………….          Advocate for the defendants.
And having stood for consideration to this day, the Court delivered the following judgment :-

J U D G M E N T

This  is  a  suit  for  damages  and compensation of Rs. 3,00,000/- for libel. 
1. Plaintiffs'  case,  in  brief,  he  being  a  medical  practitioner  by profession, after completion of initial studies, he joined Army. His father was also an army personnel.  After serving the army for three months, he tendered his resignation  for  higher  studies.  But  on  receiving  no  reply  from  the  Army Headquarters, he left the Army and undertook higher studies initially at AMC, Dibrugarh and thereafter obtained Fellowship in Vitreo-Retina from Aravind Eye Hospital, Madurai. Thereafter he started his practice as eye specialist. However, on 26/02/07,  the plaintiff  was arrested by the special  cell  of  Delhi  Police in 
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pursuant to a requisition issued by the                   …… contd. on P/2Army  on  charges  of  desertion  and  accordingly  he  had  to  face  departmental proceeding in the General Court Martial and sentenced to dismissal from service. On  01/03/07,  a  news  item  was  published  in  the  “Asomiya  Pratidin”  in  its Dibrugarh edition alleging the plaintiff is a Pakistani Spy and ISI Agent, that the plaintiff went to Bangladesh secretly and stayed for about 2 years and came in touch with ISI and was appointed as Pakistani Secret Agent. In the said news item,  he  was  shown  to  have  been  engaged  in  strengthening  ISI  network  by staying at Dibrugarh and supervised the work of ISI Agent. Plaintiff pleaded that the above allegations made by the defendants in the said news item are false, malicious and defamatory. The defendants published the said news item with an intention to lower down the image of the plaintiff. Thereafter on 08/01/08, the plaintiff  issued  a  registered  notice  upon  the  defendants  asking  them  to compensate by paying Rs. 20.00 Lakhs and also by publishing an apology. Due to non-publication  of  this  apology,  plaintiff  has  filed  this  suit  on  22/05/08  for compensation and damages of Rs. 3.00 Lakhs with other consequential reliefs. 2. Defendants  have  contested  the  suit  by  filling  joint  written statement. Apart from the usual legal pleas of non-maintainability of the suit, no cause of action, barred by law of limitation being the suit filed beyond the period of  one  year  from  the  date  of  publication  of  the  news  item,  non-joinder  of necessary parties, i.e. Military Department; the defendants took the plea that the fact of arrest by Army and dismissal from service is a fact which was admitted by the  plaintiff  himself.  While  admitting  publication  of  alleged  news  item,  the defendants have asserted that the news item so published was on the based on facts  which were received from the sources of  Military Department and they have duly verified the said news before publication. The plaintiff has miserably failed to explain about his whereabouts from the date of desertion till the date of filing of the suit. It is also pleaded that after receiving the notice dated 08/01/08 from the advocate of the plaintiff, a clarification was immediately published on the  issue  dated  19/01/08  and  as  such,  the  allegation  of  non-publication  of clarification is false. In view of above facts, the defendants prayed for dismissal of the suit. 3. On the basis of above pleadings, my Ld. Predecessor-in-office has framed the following issues :-1. Is the suit maintainable in law as well as in facts ?
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2. Is there any cause of action for the suit?                         …… contd. on P/33. Is the suit barred by law of limitation ?4. Whether the suit is bad for non-joinder of parties ?
5. Whether  the  news  item,  captioned  “Dillit  Greftar  Dibrugarhor  Pak Suransuwa Zafar” published in the front page of ASOMIYA PRATIDIN, from Dibrugarh on 01/03/07 was slanderous, outrageous and defamatory and if so, whether the said news item maligned the plaintiff in the society and damaged his carrier ?6. Whether  the  defendants  published  a  clarification  in  the  ASOMIYA PRATIDIN, in its issue dated 19/01/08 in respect of the said news item and if so, whether it absolved them o their liability ?7. Whether the plaintiff is entitled to any compensation, as prayed for ?8. To what relief/relieves, the parties are entitled ?4. During  trial,  plaintiff  side  examined  his  father  as  PW  1  on  the strength of power of attorney given by the plaintiff, whereas the defendant side has examined one Shri Jatin Choudhury as DW 1. Plaintiff side examined several documents and marked them as exhibits. 5. I have heard oral arguments of Ld. Advocate for both sides and gone through the case record. 

DECISION AND REASONS THEREOF :-6. Issue No. 2 :- This  issue  relates  to  cause  of  action  for  the  suit. Plaintiff  has filed the suit alleging publication of some defamatory news. The defendants though did not deny regarding the publication of the said news, but claimed that they have published the news on being received from the source of Military  Department.  There  is  also  dispute  regarding  the  publication  of clarification news by  the  defendants.  Plaintiff  claimed that  inspite  of  issuing notice, the defendants did not publish any clarification as asked by the plaintiff. But defendants in their WS submitted that on receipt of the said notice, they have published a news item clarifying the position of the plaintiff on issue dated 19/01/08. Apart from this, the question whether the said news is a defamatory or not is a matter to be decided by this court. Accordingly I hold that there is a cause of action for the suit. 7. Issue No. 3 :- This issue relates to bar of limitation. Admittedly the news item alleged to have been defamatory was published on 01/03/07. The instant suit was instituted on 22/05/08.  Article 72 of Limitation Act provides a 
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limitation of one year in filing a suit for damages                     …… contd. on P/4on account of label. On bare calculation, it appears that the present suit was filed after one year 2 months 21 days and as such, in view of provision of Article 72 of  Limitation Act, the suit is apparently barred by law of limitation. This issue is answered in affirmative and against the plaintiff. 8. Issue No. 4 :- This issue relates to non-joinder of necessary parties. Defendants in their WS have taken the plea that the suit is bad for non-joinder of Military persons. However, from the facts it reveals that this is a suit for damages against  publication  of  some  news  which  according  to  the  plaintiff  are defamatory. The defendants have taken the plea that they have published the news  from  the  source  received  from  the  Military  Department  and  so,  the Military  Department  is  a  necessary  party.  I  am  not  convinced  with  the  said pleadings and also the argument laid by Ld. Advocate for the defendants on this issue.  In  a  suit  for  damages,  the  source  upon  which  a  publication  house publishes its news cannot be a necessary party. In the present case Department of Army, being the source of information of the defendant side,  definitely is not a necessary  party  and the  reliefs  as  claimed can  easily  be  granted against  the defendants without joining the Army as a party. As such, this issue is answered in negative and against the defendants.9. Issue No. 5 :-     This issue relates to news item as to whether it  was defamatory or outrageous. From the pleadings, it is clear that there is no denial on the fact of publication of the news relating to the plaintiff on the issue dated 01/03/07  at  Dibrugarh  edition  of  Asomiya  Pratidin.  In  the  news  item  as exhibited by PW 1 vide Ext-1, it has been categorically termed the plaintiff as an ISI Agent and working for the Pakistani Intelligence Service. While admitting the publication of the above news, the defendant side has simply stated that they have published the news from the source of Military Deptt. They also tried to defend that as the fact  of  arrest  of  the plaintiff  by the Army and after Court Martial, he was dismissed from service is not denied, so there is some truth on the  said  news.  They  also  stated  that  plaintiff  has  failed  to  explain  his whereabouts for about two years. On this aspect, Ld. Advocate for both the sides have made vehement argument. Ld. Advocate for the plaintiff while relying upon the reported case of 2001(3) GLT 427 (S.N.M. Abdi Vs. Prafulla Kr. Mahanta & Ors.) has stated that the news item apparently shows that without any basis, the defendants have termed the plaintiff as an Agent of ISI and without any further 
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proof, it can be taken that it is a defamatory news.                          …… contd. on P/5It is also argued that after joining the Army, finding no prospects in carrier, the plaintiff has tendered his resignation but due to technical problems, the same was not accepted and plaintiff left the job and due to the technicalities he was arrested by the Army and had to face Court Martial. That does not mean that he becomes the ISI agent and doing anything against the interest of India. There is nothing in the said departmental proceeding and he was not dismissed from service for being worked as ISI Agent. 10. On the other hand, Ld. Advocate for the defendants while defining the  term  ‘character’  and  ‘reputation’  has  quoted  two  paragraphs  from  a commentary  book  for  law  of  defamation  and  stated  that  character  and reputation  are  two  different  terms.  In  the  said  terminology,  the  term “reputation” defines and means that what is generally said or believed about the person or things is character. The two terms “character” and “reputation” are prone to be confused. Character, in the context would mean fortitude or moral constitution  or  strength  of  a  person.  It  has  no  relevance  with  the  belief  or opinion of others in respect to a person. Therefore, character is what a person actually is, while “reputation” is what neighbours and others say. While arguing on this aspect, Ld. Advocate for the defendants has submitted that to prove the fact of ‘loss of reputation’, the plaintiff has not come to the witness box and as such,  there is  no material  to hold that the plaintiff  has really  been defamed. Learned advocate for defendant has relied upon the reported case of “1999(3) SCC 573”.11. I have gone through the above case law. Hon'ble Supreme Court of India in the above reported case Vidhyadhar Vs. Manikrao & Anr. [1999(3) SCC 573”] has held as follows:-
16.  Where a party to the suit  does not appear into the witness  box and  
states his own case on oath and does not offer himself to be cross examined  
by the other side, a presumption would arise that the case set up by him is  
not correct.”12. It  is  a  fact  that  the  plaintiff  though  filed  the  suit  claiming  his defamation, has not come forward to give evidence. Father of the plaintiff was examined as PW 1. During cross-examination, pw 1 admitted that vide Ext-29, the power  of  attorney,  there  was no mention  for  authorizing  him to  adduce evidence on behalf  of  the  plaintiff.  From the above facts,  I  find force  on the submission  of  the  Ld.  Advocate  for  the  defendant  that  for  proving  a  fact  of 
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defamation, the plaintiff ought to have examine himself           …… contd. on P/6as a witness and as such he is a necessary witness. It is he who can only say that by  a  particular  news  item,  he  was  defamed.  The  said  news  may  not  be defamatory to others. The power of attorney holder cannot depose on the fact of  personal knowledge of a party and in this case also, the matter of defamation relates to the plaintiff himself, the fact of defamation cannot be proved by the evidence of others. Due to non-tendering any evidence by the plaintiff, it cannot be said that plaintiff was defamed by the above news. So, without going into the merit of the news, whether it is defamatory or not, I simply hold that due to absence of  the plaintiff,  there is nothing to hold that the said news item has defamed the plaintiff and as such, it cannot be said that it is a defamatory news so far plaintiff is concerned. This issue is answered accordingly in negative.  13. Issue No. 6 :- This issue relates to publication of clarification. In the plaint, plaintiff has alleged that inspite of service of notice for publication of a clarification, defendants have not published any clarification of the news. But the defendants  pleaded that  on 19/01/08,  on receipt  of  the  notice  from the plaintiff side, they have published a clarification. During cross-examination, PW 1 admitted that after giving a notice by advocate of the plaintiff, the news group has  published a  clarification and so from this  admission,  it  is  clear  that  the defendants  have  published  a  news in  clarification  of  the  earlier  news dated 01/03/07.14. Issue No. 1 :- In  view of  my decision of  issue No.  3  i.e.  suit  being barred by law of limitation, present suit is not maintainable in law. This issue is answered accordingly.15. Issue Nos. 7 and 8 :- Both the issues are related to reliefs. In view of my  decision  in  Issue  Nos.  1,  3  and  5,  the  plaintiff  is  not  entitled  for  any compensation or damages as claimed. 
O R D E R  16. Plaintiff 's suit is dismissed on contest without cost. 17. Prepare the decree accordingly within 15 days.Given  under  my  hand  and  seal  of  this  Court  on  this  the  12th day  of September, 2012.

Dictated and corrected by me
        Civil Judge No. 3,                                                                    Civil Judge No. 3,
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     Kamrup, Guwahati.                                     Kamrup, Guwahati. 


