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District: KAMRUP.

IN THE COURT OF CIVIL JUDGE NO. 3, KAMRUP, GUWAHATI.

Present:- Sri S. K. Poddar, A.J.S.   Civil Judge No. 3, Kamrup, Guwahati.  
Thursday  , the 11  th   Day of October, 2012.  

Title Appeal No. 26/2012

Shri Rabindra Nath Bhuyan ……..……..         Appellant/Plaintiff-Versus-Srimanta Sankar Sangha & ors    .......              Respondents/defendants.
This appeal coming on for final hearing on 19.09.2012 in the presence of –Mr. H. Sarma                  ………              Advocate/Pleader for Appellant.Mr. G. Mishra                    ………          Advocate/Pleader for Respondents.And having stood for consideration to this day, the Court delivered the following Judgment:-

J U D G M E N T1. This appeal under Order 43 Rule 1 and 2 read with Section 96 CPC has been preferred by the plaintiff/appellant against the Judgment and Decree dated 18/01/12 passed by learned Munsiff No. 4, Kamrup, Guwahati in Title Suit No. 1035/2006.2. On  receipt  of  the  appeal  memo,  notices  were  issued  to  the defendants  and  case  record  of  Title  Suit  No.  1035/2006  was  called  for. Respondents appeared through his engaged Advocate and contested the appeal.
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3. I have heard learned advocate for both the sides, gone through the appeal memo and the case record of TS No. 1035/2006.      ………. Cont  at P/24. The facts leading to Title Suit No. 1035/2006, in brief, are that Smti Kiran Bhuyan, wife of the plaintiff was the owner of 1 Bigha of land covered by Dag No. 637 of K.P. Patta No. 61 of Village Sahar Guwahati, Pt. VII. The said land was gifted to Smti Kiran Bhuyan by her mother Smti Premlata Bora in the year 1972 through registered deed No. 3176 dated 01/04/72. During life time, said Kiran Bhuyan transferee 3K-15L of land and delivered possession to 2 different persons and continued to possess 1K-5L. It  is  alleged that,  the defendant  on several occasions tried to take forceful possession of the said vacant land for which  the  plaintiff  had  to  file  a  proceeding  u/s  145  Cr.P.C.  It  is  further contended that  during pendency of  the  criminal  revision petition before  the Hon'ble Gauhati  High Court,  the defendant  violating the prohibitory order of attachment,  started construction of a Namghar in the last part of September, 2004 but due to interference of  police,  the defendant  failed to construct the same.  Finally  on  12/12/04,  the  defendant  accompanied  by  hired  youths trespassed into the suit land and completed the construction of the Namghar by erecting Tarja walls  on all  the sides.  Plaintiff  has further contended that the defendant is going to construct a permanent structure over the suit land and hence the  suit  for  declaration  of  right,  title,  interest  and recovery  of  vacant possession. 5. The defendants appeared and contested the suit by filing written statement. Apart from the usual pleas non-maintainability of the suit by plaintiff alone for declaration of his title over the suit land, no cause of action for the suit, barred by limitation, it is further stating interalia that Sankari Kala Kristi Bikash Kendra is a Socio Cultural Organisation established in the year 1983 and the said Kendra is possessing a plot of land measuring 2 Kathas 13 Lechas covered by Dag No. 635 of K.P. Patta No. 3 of Sahar Guwahati since 1983 being donated by  its  disciples  and  with  the  help  of  Fund  from  MLA  and  MP,  they  have constructed  a  permanent  Namghar  on  the  said  plot  of  land  and  the  said Namghar has no connection with the suit land. It is further contended that the boundary of the suit land is wrongly shown by the plaintiff to mislead the Court.  Defendant has denied the allegation of taking possession of the suit land. It is also pleaded that plaintiff has no title over the suit land as the entire land was 
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sold  out  to  6  persons  Under  the  above  premises,  the  defendant  prayed  for dismissal of the suit.                                                                  ………. Cont  at P/3

6. Upon the above pleadings,  both the sides,  went on trial with the following issues :-
1. Whether  the  present  suit  is  maintainable  in  its  present  form and  

manner?

2. Whether the suit is bad for non-joinder of necessary parties?

3. Whether the plaintiff has right, title and interest over the suit land?

4. Whether the defendant has been possessing their own land with

specific boundary covered by Dag No. 635 of Patta No. 3 of Village  

Sahar Guwahati, Block VII under Ulubari Mouza?

5. Whether the plaintiff was ever in possession of the suit land?

6. To what relief/reliefs the parties are entitled to?7. During trial, both sides adduced evidence and upon discussing the materials on record and hearing arguments of both sides, Ld. Trial Court was pleased to dismiss the suit of the plaintiff mainly by holding that the plaintiff alone has no locus standi to file the suit for declaration of his right, title and interest  as  he  is  only  a  co-sharer  of  the  suit  property  along  with  proforma defendant Nos. 2, 3, 4 and 5. 8. Being aggrieved by the above judgment and decree of dismissal of the suit, the plaintiff has preferred the instant appeal on the following amongst other grounds:-
a) That the Ld. Trial Court has committed error of law by holding that  

the plaintiff's suit is not maintainable;

b) That  Ld.  Trial  Court  has  committed  error  in  holding  that  the  

judgment and decree is  not tenable in law because the findings are self  

contradictory;

c) That Ld. Trial  Court has ignored the well established principles  of  

law by holding that the plaintiff alone cannot seek the declaration of right,  

title and interest when the other legal heirs of the properties were made  

proforma defendants in the suit;

d) That Ld. Trial Court has ignored the fact that the other legal heirs of  

Kiran Bhuyan i.e. son and daughter were made proforma defendant Nos. 2  
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to 5 and out of them son Nilotpal Bhuyan ha adduced evidence in favour of  

the plaintitf;

e) That Ld. Trial Court has committed error by ignoring the fact that  

the other legal heirs of Late Kiran Bhuyan were        ………. Cont  at P/4

proforma defendants in the suit and after receipt of the copy of plaint and  

summons, they have not challenged the plaintiff's authority to file the suit;

f) That Ld. Trial Court has committed error by ignoring that this is a  

suit mainly for eviction of a stranger over the suit property;

g) That  Ld.  Trial  Court  has  ignored  the  evidence  on  record  while  

deciding the issues. 9. It may be noted in the appeal memo, Ld. Advocate of appellant has also referred various case laws along with the grounds which should have been avoided in the memorandum of appeal.
POINT FOR DETERMINATION :-10. (i) Whether the judgment and decree passed by Ld. Trial Court is just and proper or needs any interference in this appeal?11. During argument hearing, Mr. Hemanta Sharma, Ld. Advocate for the appellant while reiterating the grounds taken in the memorandum of appeal has also vehemently submitted that the findings of the Ld.  Trial  Court is not tenable in law and facts and the judgment and decree is liable to be reversed. He also referred various case laws as stated in the grounds of appeal. On the other hand,  Ld.  Advocate  Mr.  Girish  Misra,  appearing  on  behalf  of  the  respondent while supporting the judgment and decree of the Ld. Trial Court has stated that as the plaintiff is only one of the several legal heirs, he alone cannot maintain a suit for declaration of right, title and interest by ignoring the claim of the other legal  heirs.  It  is  also  argued  that  as  there  was  total  denial  of  the  facts  of encroachment and the defendant possesses a separate land, the Ld. Trial Court has rightly dismissed the suit by discussing the relevant evidence and as such, the  judgment  and  decree  need  not  be  disturbed.  I  have  considered  the submissions of both sides.  Let me re-appreciate the facts and evidence issue wise. 12.           Issue No. 1:- This issue relates to maintainability of the suit in the present form. While discussing this issue, Ld. Trial Court has rightly held that as per Section 15 and 16 of Hindu Succession Act, the property of a female Hindu dying  intestate,  devolves  upon  the  sons,  daughters  and  the  husband.  In  the 
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present  case,  undisputedly  the  suit  land  measuring  1K-5L  belonged  to  Smti Kiran  Bhuyan,  who  died  leaving  behind  some  the  plaintiff  (husband)  and proforma defendants  (1 son and 3 daughters).  However,  by holding that the plaintiff alone cannot claim the right, title and interest               ………. Cont  at P/5over the whole suit land, as there are other legal heirs of Smti Kiran Bhuyan, the suit is not maintainable  leads to dismissal of the suit by deciding this issue as well  as other issues except issue no. 2 in negative.  The above finding of trial court is under challenge in this appeal and also is the crux point of the suit. Let me consider the law and fcats on this regard.13. On  cursory  reading  of  the  plaint,  it  discloses  that,  the  basic structure of the suit as framed is for eviction of the defendant, who are strangers to  the suit  land,  on the allegation  of  taking forcible  possession over  the suit property measuring 1 Katha 5 Lechas. It is the case of the plaintiff that Kiran Bhuyan got 1 Bigha of land on execution of a registered Gift Deed and during her lifetime,  she  sold  3  Kathas  15  Lechas  and  delivered  possession  to  the purchasers. Rest 1 Katha 5 Lechas is under her possession and since 1994, the defendants are disturbing the possession of the plaintiff for which there were some criminal proceedings U/s 145 Cr.P.C. It is also the allegation of the plaintiff  that in the year 2004, the defendants have taken forcible possession over the suit  land and as  such,  defendants  are liable  for eviction.  While  doing so,  the husband of Late Kiran Bhuyan brought the suit as plaintiff and impleaded his sons and daughters i.e. other legal heirs of Kiran Bhuyan as proforma defendant Nos. 2 to 5. In the plaint, a categorical statement was made that he has inherited the property from his wife jointly with the proforma defendant Nos. 2 to 5. On registration of the plaint, summons were issued to the said proforma defendants and they have not made any counter claim challenging the right of the plaintiff to file the suit alone or claimed any independent  right,  title and interest for them. Rather the proforma defendant No. 2 Nilotpal Bhuyan, son of the plaintiff, has examined himself as witness (PW 3) in support of the claim of the plaintiff  and in his evidence, he has categorically admitted that he has no objection in granting declaration in favour of their father. 14. Apart from above undisputed fact, on looking at the law laid down by Hon'ble Supreme Court of India it emerges that for ejectment any one of co owner can file a suit against a stranger/tenant. Out of the lot of such case laws, the following reported cases will make the law clear.
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15. Hon'ble Supreme Court of India in the reported case of  Sri Ram Pasricha  v. Jagannath  and  Ors.  MANU/SC/0473/1976 :  AIR  1976  SC  2335, (1976) 4 SCC 184 held that                                          ………. Cont  at P/6“25. Jurisprudentially it is not correct to say that a co-owner of a property is  

not its  owner.  He owns every part of the composite property along with  
others and it cannot be said that he is only a part-owner or a fractional  
owner of the property. The position will, change only when partition takes  
place. It is, therefore, not possible to accept the submission that the plaintiff  
who is  admittedly  the landlord and co-owner of  the premises  is  not  the  
owner  of  the  premises  within  the  meaning  of  Section  13(1)(f).  It  is  not  
necessary to establish that the plaintiff is the only owner of the property for  
the purpose of Section 13 (1)(f) as long as he is a co-owner of the property  
being at the same time the acknowledged landlord of the defendants.”16. Hon'ble Supreme Court of India in the reported case of Pal Singh v. Sunder Singh (dead) by Lrs. and Ors. MANU/SC/0404/1989 :[1989] 1 SCR 67, held  that
“when the other co-owner did not object to the eviction, one co-owner could  
maintain an action for eviction even in the absence of the other co-owner.” 17. Hon'ble  Supreme  Court  of  India  in  the  reported  case  of  A. Viswanatha Pillai and others Vs. Special Tahsildar for Land Acquisition No. IV and others [MANU/SC/0436/1991/AIR 1991 SC 1966/(1991) 4 SCC 17] it is held that --- 
“It is settled law that one of the co-owners can file a suit and recover the  
property  against  strangers  and  the  decree  would  endure  to  all  the  co-
owners. It is equally settled law that no co-owner has a definite right, title  
and interest in any particular item or a portion thereof. On the other hand  
he has right, title and interest in every part and parcel of the joint property  
or coparcenery under Hindu Law by all the coparceners.” 18. In view of above facts and law, Ld. Trial Court ought not to have held that simply because of claiming of right, title and interest by the plaintiff  alone, the suit is not maintainable, particularly when the other legal heirs are party in the suit as proforma defendants and they have not challenged the claim of the plaintiff. Thus I am of the opinion that findings of the Ld. Trial Court that  suit is not maintainable is not in accordance with law and needs interference, which I do accordingly. The finding on the issue is reversed. I hold that the suit is maintainable in its present form both in law and facts.  19. Issue No. 2 :- This issue relates to non-joinder of necessary parties. Ld. Trial Court has rightly held that suit is not bad for non-joinder of necessary parties  as  all  the  necessary  parties  were  made  parties  in  the  suit.  No  cross 
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objection has been filed against the findings by the defendant side. The suit land measuring 1 Katha 5 Lechas allegedly dispossessed by the defendant and the other legal heirs of the original owners were made              ………. Cont  at P/7proforma defendants. All the above parties are necessary parties and they have been joined as defendants or proforma defendants. Ld. Trial Court has rightly decided the issue in negative. I concur with the findings of the Ld. Trial Court.20. Issue No. 3 :- This issue relates to plaintiff's right, title and interest over the suit land. From the pleadings and the facts proved, it is clear that the suit land covered by Dag No. 637 of K.P. Patta No. 61 originally belonged to Smti Premlata Bora and in the year 1972, said Premlata Bora gifted 1 Bigha of land to her daughter  Smti  Kiran Bhuyan by executing registered Gift  Deed No.  3176 dated 01/04/72. The said Gift Deed was exhibited and proved as Ext-1. After getting the gift deed, mutation was granted in the name of Smti Kiran Bhuyan in the year 1972 vide Ext-2. Land revenue was also paid by her and her husband and  the  revenue  paying  receipts  were  exhibited  as  Ext-3  series.  The  above evidence of the plaintiff was duly supported by the PWs. 2 and 3. It is also in the evidence of the plaintiff that Smti Kiran Bhuyan sold 3 Kathas 15 Lechas of land and the remaining land measuring 1 Katha 5 Lechas was under the possession of Kiran Bhuyan during her lifetime. It is the further case of the plaintiff that after the death of Kiran Bhuyan, the said 1 Katha 5 Lechas of land was devolved upon the plaintiff  and proforma defendant Nos. 2 to 5 as legal heirs and they have acquired joint right, title, interest and possession. Defendant in his evidence and WS claimed that Govt. has allotted land covered by Dag No. 635 of Patta No. 3 of the same village to the defendant society and apparently, the land claimed by the  defendant  is  quite  different  with  the  land  claimed  by  the  plaintiff.  The defendant in their evidence have never claimed regarding any ownership or title over the land of Dag No. 637 of Patta No. 61, rather in cross-examination, the DW 1 has admitted that they have no claim over the suit land. Apparently, there is no challenge to the title of Kiran Bhuyan (since deceased) over the land of Dag No. 637 patta No. 61 of village Sahar Guwahati, Block VII under Ulubari Mouza.21. Ld. Trial Court after considering this aspect, however held that as the  plaintiff  and proforma  defendants  inherited  joint  right,  title  and interest according to provision of Section 15 and 16 of Hindu Succession Act. As such, plaintiff alone cannot claim for declaration of his right, title and interest over the entire suit land as the are other legal heirs of the suit property are alive. This 
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finding is under severe criticism in this appeal. It is submitted that this is a suit basically for eviction of the defendant who is a stranger to the suit property. It is also submitted that for eviction of the defendants,                     ………. Cont  at P/8claim of plaintiff  alone for declaration of right, title and interest does not mean that he is claiming so by debarring the other legal heirs from their lawful rights, rather  it  can  be  construed  that  for  the  purpose  of  this  suit  of  eviction,  the plaintiff has sought for declaration of his title. I found force on the submission of learned  advocate  for  appellant.  While  discussing  the  issue  No.  1,  I  have discussed the fact and law relating entitlement of the plaintiff alone to maintain the suit. Admittedly suit property has not yet been partitioned and the plaintiff and the proforma defendant are the co-owners of the suit land. As the proforma defendants,  the  other  co-owners  of  the  suit  property,  i.e.  the  proforma defendants have not challenged the claim of plaintiff, learned trial court  should not have take the view of non entitlement of the plaintiff for getting declaration of right, title, interest in his favour. For the purpose of this suit, there is no legal  bar in making the declaration in favour of the plaintiff regarding acquiring joint ownership  with  the  proforma  defendant  No.  2  to  5  so  far  suit  property  is concerned. I am of the considered opinion that findings of the Ld. Trial Court needs interference, which I do accordingly. The finding on the issue is reversed. I hold that plaintiff and the proforma defendant No. 2 to 5 have joint right, title,  interest and suit property.  This issue is answered accordingly in favour of the plaintiff.22. Issue No. 4:- This issue relates to defendant's possession over the land of Dag No. 635 of Patta No. 3. Admittedly the above land of Dag No. 635 of Patta No. 3 is not a part and parcel of the suit land. Defendant has not preferred  any counter-claim for declaration of their right, title and interest. It is a suit filed by the plaintiff for declaration of his right, title and interest and eviction of the defendant.  As  such,  this  issue ought  not  to  have been framed and needs  no decision.  Ld. Trial Court has rightly held that this issue is not required to be decided as same is not essential for the decision of the plaintiff's suit. I concure with the findings.23. Issue No. 5:- This  issue  relates  to  plaintiff's  entitlement  for recovery  of  possession  of  the  suit  land.  As  stated  earlier,  the  plaintiff  has specifically claimed that the land Dag No. 637 of Patta No. 61. He has not made any claim of Dag No. 635. Defendant in their WS have claimed that they are in 
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possession of the land of Dag No. 635 being donated by the devotees of Srimanta Sankar  Sangha  and  constructed  Satra  at  their  land.  They  have  disputed  the identity of the suit land and its boundaries.                                     ………. Cont  at P/9But on going through the record, it appears that defendants are claiming their land from the south Shri Dhaneswar Kalita, purchaser from Smt. Kiran Bhuyan which according to the plaintiff is the suit land. According to the plaintiff after selling the land from northern side, the remaining suit land situated on south of Shri  Dhaneswar  Kalita  and  by  showing  the  boundary,  the  defendants  have admitted the fact that they are encroachers over 1 Katha 5 Lechas of the suit land which is situated on the southern side of Dhaneswar Kalita. The defendant though  claimed  title  over  the  land  but  failed  to  show  that  Dag  No.  635  is contiguous to the Dag No. 637 i.e. the suit land and there is mistaken identity. When the plaintiff's title over Dag No. 637 is proved, he is entitled to enjoy the property.  Article  300A of Constitution of  India provides that no one shall  be deprived of his property except under due process of law. The defendants have failed to show any legal right to possess the land of Dag No. 637. Defendant has not taken any plea of adverse possession ove the suit land.24. During argument, Ld. Advocate for the defendant/respondent also argued that during lifetime, Smti Kiran Bhuyan ha sold said 1 Bigha of land to six persons but in the plaint, they have admitted the selling of land measuring 3K-15L to two persons only and thereby they have suppressed the material fact. Though the plea has been taken in the written statement, but the defendant has failed to bring any material before the Court either by proving any registered sale deed showing sale of land to six persons in excess of the gifted property or by adducing any convincing evidence by examining the said purchasers.  The plea remains unproved by cogent evidence and hence rejected. In view of my findings of issue No. 1, 2 and 3, and also the fact that plaintiff alone is entitled to  maintain the suit for eviction by claiming right, title and interest, he is entitled for the decree as  prayed for.  Ld.  Trial  Court while negating the claim of  the plaintiff has fallen in error and the findings of the Ld. Trial Court needs to be modified which I do accordingly. This issue is answered in affirmative.25. Issue No. 6:- This  issue relates  to  any other  relief.  As  the  fact  of unlawful possession by the defendant is proved and they are liable for eviction, they are also liable for payment of cost to the plaintiff for dragging them to the litigation. This issue is answered accordingly.
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………. Cont  at P/  10  

26. In the result, I hold that the appeal has merit and accordingly same is allowed with costs. Judgment and decree passed by Ld. Munsiff No. 4, Kamrup, Guwahati in T.S. No. 1035/06 is set aside. Plaintiff's suit is decreed on contest with cost with the reliefs granted hereinafter. 
O R D E R27. The  appeal  is  allowed  on  contest  with  cost.  The  judgment  and decree  passed  in  T.S.  No.  1035/06 is  set  aside.  Plaintiff's  suit  is  decreed  on contest with the following reliefs:a) Plaintiff and the proforma defendants are joint owners of the suit property as shown in schedule of the plaint.b) Plaintiff is entitled for recovery of khas possession by evicting the defendant, its men and agents or any person claiming through the defendant and by removing the structures standing over the suit land.c) Plaintiff  is  also entitled for permanent injunction restraining the defendant from disturbing the peaceful possession of the plaintiff and  other  legal  heirs  of  Late  Kiran  Bhuyan  after  recovery  of possession over the suit land.d) Cost of the suit. 28. Prepare the decree accordingly within 15 days from today.29. Send  down  the  case  record  of  T.S.  No.  1035/2006  to  learned Munsiff No. 4, Kamrup, Guwahati with a copy of this judgment and decree.Given under my hand and seal of this court on this 11th day of October, 2012.

    Dictated & Corrected by me.
           Civil Judge No. 3,                                             Civil Judge No. 3,          Kamrup, Guwahati.                                     Kamrup, Guwahati.


