
HIGH  COURT  FORM NO- (J) 2

HEADING OF JUDGMENT IN ORIGINAL SUIT

District-Kamrup

In the  Original Court of Munsiff No. 2

Present- Ms. S. Handique

Tuesday    the   27th   day  of  Nov’2012

Title  Suit  No. 406/07 ( T.S. 154/99)

SmtiBijaya Das 

Plaintiffs

                                                            V

SmtiMalati Das and ors.

Defendants

This suit coming for final hearing   on 15-11-12 in presence of 

Mr.S. NathAdvocates of the plaintiff

Mr.HemenNath Advocates of the  defendant

And  stood  for  consideration  to  this  day  the  court  delivered  the  following 
judgment.

JUDGMENT
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T.S.  406/07

This  is  a  suit  for  declaration  of  right,  title  and  interest  and  demolition  of 
unauthorized construction and also for recovery of mesne profits.

The case of the plaintiff  SmtiBijaya Das is the her husband was a raiyat under 
original  pattadarKamini  Sharma  who  was  the  father   of  defendant  no.  6 
SachiKantaSarma  in  respect  of  a  plot  of  land  measuring  1  katha  8  lechas. 
Subsequently, the plaintiff purchased  2 kathas 9 lechas from  the defendant no. 
6-11 vide registered sale deed and as such she became owner and possessor of 3 
kathas 17 lechas of land described in schedule A of the plaint. The schedule A land 
was originally an agricultural land now converted into basti land. The plaintiff had 
constructed  six  challi  houses  over  the  southern  portion  of  the  land  which  is 
described  in  schedule  B  of  the  plaint.  The  defendant  no.  1-5  on  20-1-86 
trespassed into the suit land and dispossessed the plaintiff by gaining over her 
tenants in those six challi houses. The plaintiff then filed  cases under section 145 
of Cr.  P.  C.  against the defendant no.  1-5 wherein the learned SDM restored 
possession of the suit land to the plaintiff but on revision the District & Sessions 
Judge, Kamrup remanded the case to the SDM, Kamrup. The tenants of the said 
six chali houses instituted money suits in collusion with the defendant no. 1-5 and 
thereafter  started  depositing  rent  in  the  court  which  was  withdrawn  by  the 
defendant no. 1-5.  It is alleged that the defendant no. 1 then let out the said chali 
houses  to  some  other  tenants  from  1-11-98.  The  plaintiff  alleges  that  the 
defendant raised 29 houses over the suit land out of which two houses are used 
by him for dwelling purpose and the rest 27 houses are given on rent. Hence, the 
plaintiff filed the instant suit for declaration of her right, title and interest and 
recovery of possession. 

The  defendant  no.  1-5  contested  the  suit  by  filing  written  statements.  They 
contested the suit on the grounds such as, the suit  is not maintainable, is not 
properly valued, is barred by limitation, is bad for non-joinder of necessary parties 
and mis-joinder of parties. It is contended that the plaintiff is not the pattadar of 
the suit  land,  as  such she has no right,  title  and interest  over  the land.   The 
defendants  denied  that  the  husband  of  the  plaintiff  was  atenant  under  the 
original pattadarKaminiSarma. They denied that the plaintiff purchased  2kathas 9 
lechas of land from defendant no. 6-11 as defendant no. 7-11 were not recorded 
pattadars at the relevant point of time. The defendants claimed that the schedule 
A land has been under the possession of the defendants no. 1-5 as such there is 
no  question  of  dispossessing  the  plaintiff  on  20-1-86.  According  to  the 
defendants, the plaintiff had filed the case u/s 145 Cr. P.C. against the defendant 
no. 1 for a different plot of land covered by dag no. 312 old/ 463 new in patta no. 
9.  They  contended  that  the  rented  premises  as  alleged  by  the  plaintiff  are 
situated over the defendants’ land covered by K.P Patta no. 3, dag no. 314,315, 
317  and  assessed  by  the  GMC in  1981-82  under  holding  no.  858.  Hence  the 
defendants prayed for dismissal of the suit.
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The suit proceeded ex-parte against defendant no. 6 & 10 and the suit  abated 
against defendant no. 7, 8, 9, 11. It has come to the notice of the court while 
writing the judgment that defendant no. 1 expired during trial but all the legal 
heirs are not substituted.

The following issues were framed by the Civil Judge ( Sr. Div) no. 2, Kamrup while 
the suit was pending before the court of Civil Judge, no. 2:

ISSUES

1. Whether there is cause of action for the suit?

2. Whether the suit is not maintainable?

3. Whether the plaintiff has right, title and interest over the suit land?

4.  Whether the suit is properly valued and proper court fee is paid?

5. Whether the plaintiff was dispossessed by the defendants as alleged by her 
in the plaint?

6. Whether the plaintiff is entitled to mesne profits as claimed by her?

7. Whether the plaintiff is entitled for a decree as prayed for?

8. To what other relief/ reliefs the parties are entitled?

The plaintiff examined three witnesses and exhibited the following documents:

Ext. 1..sale deed

Ext. 2..khatian

The  defendant  side  examined  one  witness  and  exhibited  the  following 
documents:

Ext. ka..sale deed no. 913/92 

Ext. kha..sale deed no. 914/92

Ext. ga..rectification deed no. 2659/92

Ext. gha..sale deed no. 6060/93

Ext. unga..khazana receipt

Ext. cha..mutation order dtd 23-10-92

Ext. chha..katchapatta

Ext. ja..katchapatta

Ext. jha..NOC issued by GMDA
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Ext. nya..holding assessment certificate by GMC

Ext. ta..holding assessment certificate by GMC

Ext. tha..municipality tax paying receipt

Ext. da..orderdtd passed in case no. 84m/86

Heard  arguments  from  both  the  parties.  I  have  gone  through  the  written 
arguments submitted by the plaintiff side.

DECISIONS AND REASONS THEREOF

DECISION ON ISSUE NO. 1

The plaintiff has instituted this case alleging dispossession by the defendants. The 
defendants have denied her case claiming to be the owners and possessors of the 
land. There seems to be a dispute between the parties involving the suit land. I 
find that there is cause of action for the suit.

Issue no. 1 is decided in the affirmative.

DECISION ON ISSUE NO. 2

The defendants contended that the suit is not maintainable but they could not 
cite  any  specific  reason  for  that.  The  present  suit  is  filed  for  declaration  and 
recovery of possession. The plaintiff has stated that the cause of action arose on 
20-1-86  and  on  subsequent  dates.  The  allegation  is  that  the  defendants 
dispossessed  her  on  20-1-86.  There  have  been  cases  before  the  Executive 
Magistrate regarding the suit land as stated by the plaintiff. But the defendants 
have stated that the said case no. 84 m/86 was filed by her against defendant no. 
1 regarding another plot of land. The defendants have also contended that the 
suit  is  barred by limitation.  The plaintiff  as  PW1 has admitted that  defendant 
Khagen Das is dead and his daughters are not substituted. Some of the legal heirs 
of Khagen Das are on record as defendant no. 2-5. It is seen from record that the 
plaintiff was cross examined on 3-3-10 and since that date there have been no 
effort on her side to bring the other legal heirs of late Khagen Das on record. So in 
my opinion the suit suffers on that count because this is declaratory suit and the 
relief is sought for against the defendants who are residing over the suit land. 
Non- substitution of one of the legal heirs of defendant no. 1 is fatal to the suit as 
all the legal heirs of the deceased defendant are necessary parties to the suit. 

According to the plaintiff, she had filed case u/s 145 Cr. PC after her dispossession 
on 20-1-86. The defendants have filed Ext. da which is the order of the learned 
SDM,  Kamrupdtd  7-12-91  in  case  no.  84m/86  in  respect  of  a  plot  of  land 
measuring 2 kathas 9 lechas  covered by dag no. 463 (old)/ 312(new) of patta no. 
9. The first party/ complainant/ present plaintiff alleged in the said case that she 
had purchased the said 2 kathas 9 lechas in 1973 and the second party/ present 
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defendant no. 1 ( since deceased) dispossessed her on 20-1-86. The plaintiff had 
claimed to have purchased 2 kathas 9 lechas bounded as follows:

North..Saru Kumar

South.. A.T. Road

East..HariMahajan

West..Mahbat Ali.

The present suit land is bounded as follows:

North..plaintiff

South.. A.T. Road

East..HariMahajan

West..entrance to bus stand.

The Suit land is a southern part of schedule A land which is bounded as follows:

North.. Bus stand

South.. A.T. Road

East..HariMahajan

West..entrance to bus stand.

If we presume that the western boundary has changed over time then also there 
is no explanation as to why the northern boundary of the entire 2 kathas 9 lechas 
involved in case no. 84 m/86 do not tally with suit land measuring 2 kathas as 
because the present suit land as well as the disputed land in case no. 84 m/86 
ought to be the part of schedule A land. The northern portion of the schedule A 
land  is  stated  to  be  the  land  of  her  husband under  raiyatikhatian.Even  if  we 
presume that the disputed land and the present suit land are one and the same 
then also there is no explanation as to why the case no. 84 m/86 was instituted 
for 2 kathas 9 lechas of land and the present suit is for recovery of only 2 kathas 
of land. The plaintiff has not specified whether the present suit land falls under 
dag no. 463 or 469. So I find that the present suit land is vague. If the defendant 
dispossessed her from 2 kathas 9 lechasof land on 20-1-86 then why the suit land 
is measuring only 2 kathas. That apart the plaintiff admitted that the case u/s 145 
Cr. P.C was remanded back to the SDM by the District & Sessions Judge on 29-4-
94.The  plaintiff  has  not  filed  any  copy  of  the  order  dtd  29-4-94.  There  is  no 
explanation given as to why the plaintiff waited for so long  to file this suit. The 
suit was filed on 13-7-99. So more than 13 years have elapsed since the date of  
dispossession. Prima facie the suit is barred by limitation.

Issue no. 2 is decided in the negative.
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DECISION ON ISSUE NO. 4

The defendants have contended that the suit is not valued properly and proper 
court  fee  has  not  been paid.  This  is  a  suit  for  declaration with  consequential 
reliefs, as such the suit is governed by section 7 (iv) ( c ) of the Court Fees Act, 
1870 and  the  plaintiff  is  at  liberty  to  value  his  suit  which  is  reasonable.  The 
plaintiff has valued the suit at Rs 90,000/-  and paid advalorem court fee ofRs 
3,840/-.  The suit land is measuring 2 kathas. The suit was filed in 1999. There is 
nothing on record to infer that the market value of the land is much above the 
valuation put by the plaintiff or that the valuation put by the plaintiff is highly 
unreasonable. In the given circumstances I find that the suit is properly valued 
and adequate court fee has been paid. 

Issue no. 3 is decided in the affirmative.

DECISION ON ISSUE NO. 3 & 5:

The  plaintiff  (PW1)SmtiBijaya  Das  deposed  in  her  evidence  on  affidavit  that 
defendants dispossessed her from the schedule B land on 20-1-86 and then she 
filed criminal  proceeding before the District  Magistrate,  Kamrup and the SDM 
restored her possession vide order dtd 7-12-91 and since then staying on the 
disputed land. She also stated that the defendant Khagen Das raised 29 stalls on 
the suit land and rented out those stalls and stays in the pucca building over the 
suit land. Thus the statements made in para 8 and 13 of the evidence on affidavit 
of PW1 are self- contradictory. During her cross examination, PW1 admitted  that 
she had purchased possessory rights over 2 kathas 9 lechas of land vide Ext. 1. 
PW4  Ananta  Das  is  the  husband  of  the  plaintiff.  He  too  admitted  that  he 
purchased possessory rights through his wife. He stated that the suit land consists 
of both the plots of land, one purchased by his wife and the other plot of land in 
respect of which he is a raiyat. So it seems he has no knowledge as to the area of 
the suit land. 

I  have  perused  Ext.  1.  It  specifically  mentions  that  SmtiBijaya  Das  (  plaintiff) 
purchased possessory rights over 2 kaths 9 lechas of land covered by khatian no. 
53  in  N.K.  Patta  no.  9  of  dag  no.  463/  312.  The  vendors  were  the  present 
proforma defendant no. 7-11 namely, SmtiChenimalaHaloi, SubodhHaloi, Ananta 
Ram Haloi, Narayan Haloi ( minor) and Deben Haloi ( minor). Admittedly, the land 
purchased  by  the  plaintiff  was  under  possession  of  raiyats(  vendors)  and 
proforma defendant no. 10 and 11 were not major at that time. So no title was 
acquired by the plaintiff vide Ext. 1. 

The plaintiff  has not filed any document to prove her possession prior  to the 
alleged  date  of  dispossession.  PW2  SankarPathak  stated  in  his  evidence  on 
affidavit  that defendant Khagen Das constructed the chali  houses and building 
over the suit land illegally. According to him the suit land measuring 3 kaths 17 
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lechas was under possession of plaintiff  for the last 25 years.  During his cross 
examination, he stated that Khagen Das constructed the house may be in 1991. 
He  denied  that  Khagen  Das  dispossessed  the  plaintiff  in  1986.  It  seems  this 
witness has little knowledge as to the suit land. I do not wish to rely upon his 
testimony.

On  the  other  hand  the  defendant  side  adduced  evidence  in  support  of  their 
contention that they own and possess a plot of land measuring 3 kathas covered 
by dag no. 316,317 in N.K. Patta no. 11, dag no. 460,461, 663, 664 in N.K Patta no.  
3, dag no. 314, 315 in N.K. Patta no.11 which they purchased from the original 
pattadars.  DW1Bhupen Das ( defendant no. 3) exhibited the sale deeds ( Ext. ka, 
kha, ga,  gha) and khazana receipts (  Ext.  unga).  Ext.  jha is  the NOC issued by 
GMDA and Ext.  nya and Ext.  ta are the holding extracts.  It  transpires that the 
defendants have  houses over dag no. 314, 315, 316, 317 in patta no. 11 and dag 
no.  460, 461, 463, 464 in patta no. 3. The house over patta no. 11 is shown to be 
constructed in the year 1981-82 and the house in patta no. 3 is  shown to be 
constructed in the year 1989-90. DW1 testified that the plaintiff has not instituted 
this suit in respect of their dag, patta land and that the suit land and the land 
purchased by them vide exhibited sale deeds do not match. He also stated that 
another suit is pending for cancellation of their sale deeds. But the testimony of 
DW1 does not help the plaintiff’s case. 

The plaintiff has failed to prove that the defendants dispossessed her on 20-1-86 
and thereafter constructed houses and let out those houses to tenants. Although 
the plaintiff stated in the plaint about some interpleader suits, those were not 
made part of her evidence. She has failed to prove her possession of the land 
prior to 20-1-86. During cross examination of DW 1 the plaintiff side suggested 
that the Khagen Das was allowed by her to stay over the suit land. DW1 denied it. 
If that statement/ suggestion is to be believed then also the plaintiff’s case goes, 
because  she  alleges   dispossession  and  her  case  is  not  about   permissive 
occupation. 

Thus  from  the  above  discussion,  especially  on  issue  no.  2,3  and  5  I  find  the 
plaintiff has failed to prove her right, title and interest over the suit land and that 
she was dispossessed on 20-1-86. 

Issue no. 3 and 5 are decided in the negative.

DECISION ON ISSUE NO.6 ,7, 8:

In view of the above discussions, I hold that the plaintiff is not entitled to any 
reliefs. Issue no. 6 and 7 are decided in the negative against the plaintiff. Issue no. 
8 is decided accordingly.
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ORDER

The suit  is  dismissed  on contest  with  cost.  Prepare decree accordingly.  Given 
under my hand and seal of the court on 27-11-12.

                                                                                  S. Handique

Munsiff no. 2, Kamrup
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ANNEXURES

PLAINTIFF SIDE

PW1.. BIJAYA DAS

PW2.. SANKAR PATHAK

PW4..ANANTA DAS

DOCUMENTS

Ext. 1..sale deed

Ext. 2..khatian

DEFENDANT SIDE

DW1.. BHUPEN DAS

DOCUMENTS

Ext. ka..sale deed no. 913/92 

Ext. kha..sale deed no. 914/92

Ext. ga..rectification deed no. 2659/92

Ext. gha..sale deed no. 6060/93

Ext. unga..khazana receipt

Ext. cha..mutation order dtd 23-10-92

Ext. chha..katchapatta

Ext. ja..katchapatta

Ext. jha..NOC issued by GMDA

Ext. nya..holding assessment certificate by GMC

Ext. ta..holding assessment certificate by GMC

Ext. tha..municipality tax paying receipt

Ext. da..orderdtd passed in case no. 84m/86
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