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JUDGMENT

1. The prosecution in  this  case  was launched by the lodging of  this 
complaint by the complainant, Shri Kailash Chandra Sarma alleging 
therein that the accused persons namely, Shri Bhagwan Barman alias 
Manoj Kalita (hereinafter referred to as Shri Manoj Kalita) and Shri 
Nagendra  Nath  Bhattacharyya  trespassed  upon  his  land  and 
threatened his workers and also committed theft.  The complainant 
has alleged that he is the owner and the possessor of a plot of land 
measuring  3  Kathas  of  Dag  no:331  of  Patta  no:112  situated  at 
Odalbakra and he had engaged some workmen for the construction 
of house thereon. The complainant has stated that he had constructed 
a  Assam Type House  with ring well,  latrine,  bathroom and some 
sheds  for  housing  labourers.  The  complainant  has  stated  that  on 
21/4/2001 the complainant was out of station and taking advantage 
of the same, the accused persons together with some other persons 
forcibly entered into his land and threatened his workmen who were 
engaged by him for the construction of his house over the said land. 
The  complainant  has  alleged  that  the  accused  persons  alongwith 
some  other  persons  came  to  the  aforesaid  land  and  attacked  the 
workmen  and  injured  them  and  also  carried  with  them  the 
construction materials, about one quintal of iron rods, twelve bags of 
cement,  bamboos  and  timbers,  four  kodals,  six  takaris  etc.  The 
complainant  has  also  alleged  that  the  accused  had threatened  the 
labourers with dire consequences if they continue to work over the 
land.

2. The accused persons namely, Shri Manoj Kalita and Shri Nagendra 
Nath Bhattacharyya were called upon to enter trial and after causing 
their  appearance the  evidence of  the complainant  and his  witness 
were recorded before the framing of the charges against the accused. 
Initially the particulars of offence under section 447/506 IPC were 
explained  to  the  accused  to  which  they  pleaded  not  guilty  and 
claimed to be tried, but later on vide order dated 3/8/2009 the charge 
under  section  379/34  IPC  was  framed  additionally  against  the 
accused persons and the same was read over and explained to the 
accused to which they pleaded not guilty and claimed to be tried.
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3. The  complainant  examined  as  many  as  three  witnesses  including 
himself; whereas the defence declined to adduce evidence.

4. The defence case is of total denial. The accused, Shri Manoj Kalita 
had denied the entire incident alleged by the complainant and has 
stated that he is in continuous possession of the aforesaid plot of land 
since 1994. The accused, Shri Manoj Kalita has stated that the father 
of the complainant had agreed to sell the aforesaid land to him in the 
year 1994 and took fifty percent of the agreed consideration amount 
and handed over the possession of the land to him and since then he 
is  in  possession  of  the  aforesaid  land.  The  accused,  Shri  Manoj 
Kalita has stated that no such incident as alleged by the complainant 
took  place  on  21/4/2001.  The  accused,  Shri  Nagendra  Nath 
Bhattacharjyya had also denied the allegations made against him and 
has stated that he was not present at Guwahati on the date of the 
alleged occurrence. The accused, Shri Nagendra Nath Bhattacharyya 
has stated that he was on election duty at Goalpara on 21/4/2001.

5.  I had heard the arguments put forwarded by both the parties. The 
complainant has also filed written argument.  The complainant has 
stated that the accused, Shri Manoj Kalita is admittedly in possession 
of the aforesaid plot of land as such the accused ought to explain as 
to how he came into the possession of the land. The complainant has 
contended that as the accused has failed to explain his possession 
over the land, it can be presumed that he had trespassed over the land 
and  illegally  occupied  the  same.  The  complainant  has  further 
contended that the prosecution has failed to demolish the evidence of 
the  PW2,  Shri  Kader  Ali,  who  is  the  eyewitness  to  the  alleged 
occurrence; hence the accused persons are liable to be convicted.

6. The learned counsel for the defence had contended that the accused 
are  liable  to  be  acquitted  because  the  complainant  has  failed  to 
examine the other  eyewitnesses  to  the alleged occurrence without 
any  explanation  and  further  the  evidence  of  the  prosecution 
witnesses suffer from material contradictions.

7. Upon hearing and on perusal of record I have framed the following 
point for determination-

(1) Whether the accused persons have criminally trespassed upon 
the plot of land measuring 3 Kathas bearing Dag no:331 of 
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Patta no:112 situated at Odalbakra on 21/4/2001 and thereby 
committed offence under section 447 IPC?

(2) Whether the accused persons, alongwith four other persons on 
had 21/4/2001 criminally intimidated Shri Kader Ali and some 
other labourers and thereby committed offence under section 
506 IPC?

(3) Whether the accused persons, in furtherance of their common 
intention  had  on  21/4/2012  committed  theft  by  dishonestly 
removing  12  bags  of  cement,  iron  rods,  kodals,  tagari  etc. 
belonging to the complainant from the above referred land and 
thereby committed offence under section 379/34 IPC?

DISCUSSION,  DECISION  AND  REASONS  FOR  THE 
DECISION:

8. Now let  me  discuss  the  materials  on  record  and  try  to  arrive  at 
definite findings as regards the points for determination.

POINT FOR DETERMINATION NO.1:

9. The prosecution has examined as many as three witnesses. Of these 
witnesses  the  complainant,  Shri  Kailash  Sharma (PW1),  and Shri 
Shyduddin  Sikdar  (PW3)  are  not  the  eyewitnesses  to  the  alleged 
occurrence. The evidence of the PW1, Shri Kailash Chandra Sarma 
and  Shri  Shyduddin  Sikdar  (PW3)  in  respect  of  the  alleged 
occurrence cannot be relied upon because admittedly they had been 
reported about the alleged incident by the PW2, Shri Kader Ali.

10.In view of the above the PW2, Shri Kader Ali is the only eyewitness 
to  the  alleged  occurrence  who  have  been  examined  by  the 
complainant in support of his case. Further the PW2, Shri Kader Ali 
is  also  the  alleged  aggrieved  because  as  per  the  complaint,  the 
accused persons allegedly threatened and assaulted Shri Kader Ali.

11.The PW2, Shri  Kader Ali  had deposed that he had been working 
over the land for construction of house of the complainant and that 
he used to stay over the said land. He had deposed that on 1/4/2001 
at about 4:00PM four persons went to the land and asked him to stop 
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work and when he (PW3) told them that he could not stop the work, 
the said four persons threatened him and told him that if he goes to 
the Court to depose then they would cut him to pieces and throw him 
in the river. The PW2 further deposed that the said persons thereafter 
bought a Thela (pushing cart) and took cement, rod, kodal etc. The 
PW2 has further stated that the accused, Shri Manoj Kalita was one 
of the said four persons.

12.In order to fully appreciate the evidence of the PW2, Shri Kader Ali 
it would be pertinent to narrate in brief the statements made by him 
while he was examined by this court at the stage of inquiry under 
section 202 CrPC.

13.The PW2, Shri Kader Ali had stated in his statement recorded under 
section 202 CrPC that on 21/4/2001 he was working over the land 
belonging to the complainant and then about four persons came there 
and asked for the owner of the land. The PW2, Shri Kader Ali told 
the said persons that the owner of the land was not present over the 
land and so the  said  four  persons  assaulted  him by slapping him 
twice and also by giving him a fist blow. The said persons then came 
with a Thela and took 12 Bags of cement, about 70-80 Kgs of iron 
rods, and one Dhurmus (an implement to smoothen earth). The PW2 
had further stated in his statement recorded under section 202 CrPC 
that the said four persons threatened him that if he gives evidence in 
court then they would cut him to pieces and throw him in a river.

14.The perusal of the above two statements, one which was made soon 
after the alleged occurrence. i.e during the inquiry under section 202 
CrPC and the one during the recording of evidence on court suffers 
from a material difference. The PW2, Shri Kader Ali had initially 
during the statement  recorded under section 202 CrPC had stated 
that  he was slapped twice and also received a fist  blow; whereas 
during his evidence recorded in Court he had not stated anything as 
regards the physical assaults meted out to him. In fact the defence 
had asked during his cross examination about the alleged physical 
assaults to which he had specifically stated that the said four persons 
had threatened him but they did not physically assault him. 

15.In cannot be believed that if someone had really received two slaps 
and one fist blow he would have forgotten about it or would have not 
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mentioned it in evidence. Even if it is assumed that the PW2, Shri 
Kader Ali might have forgotten to state about the physical assaults 
meted  out  to  him in  his  examination  in  chief,  but  when  he  was 
specifically  asked  about  the  physical  assaults  during  his  cross 
examinations,  he ought to have stated the same.  The fact  that the 
PW2, Shri Kader Ali had specifically stated in his cross examination 
that he was not physically assaulted goes on to show that he was 
tutored at the initial  stage,  i.e during the inquiry conducted under 
section 202 CrPC to depose that he was assaulted, but as because no 
such  incident  really  took  place,  he  did  not  mention  it  when  his 
evidence  was  recorded  in  Court  after  about  seven  years  of  the 
alleged incident on 8/8/2008. The evidence of the PW2, Shri Kader 
Ali, it is seen, cannot be absolutely relied upon, because he appears 
to be a tutored witness.

16.The PW2, Shri Kader Ali had further stated that all the four persons 
were youths. The accused, Shri Manoj Kalita is aged presently about 
40 years;  as such in the year 2001 he might  have been about  29 
years;  hence he may be termed as a  youth,  but  the accused,  Shri 
Nagendra  Nath  Bhattacharyya  is  presently  aged  about  65  years; 
hence even at the time of the alleged incident he was about 54 years; 
as such by no stretch of imagination he could be termed as a youth. 
The fact that the PW2, Shri Kader Ali was introduced and familiar 
with the said four persons and he had stated that all the said four 
persons  were youths,  it  cannot  be believed that  the accused,  Shri 
Nagendra Nath Bhattacharyya was one of the said four persons. 

17.The complainant, Shri Kailash Chandra Sarma (PW1) had admitted 
that he is having some disputes in respect of the land in question 
with Shri Nagendra Nath Bhattacharyya and Shri Manoj Kalita and 
had further admitted that some civil cases and criminal proceedings 
were  also  instituted  between  the  parties;  hence  it  can  be  safely 
presumed that the accused, Shri Nagendra Nath Bhattacharyya is not 
at all involved with the alleged occurrence, but he had been roped in 
merely because there existed prior dispute between the parties. The 
fact  that  the accused,  Shri  Nagendra Nath Bhattacharyya was not 
amongst the alleged four persons finds support from the fact that the 
PW2, Shri Kader Ali had not described anyone matching the identity 
of the accused, Shri Nagendra Nath Bhattacharyya. In addition to the 
above  the  accused,  Shri  Nagendra  Nath  Bhattacharyya  had  also 
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denied his presence at the alleged occurrence on the relevant date 
and had stated that he was at Goalpara for election duty.

18.The prosecution story is further to the effect that at the relevant time 
alongwith Shri Kader Ali (PW2), two other workers namely, Shri 
Salamat Khan and Muslim Ali were working over the land at the 
relevant time and they were also threatened, but the complainant had 
not examined the aforesaid two witnesses for reasons best known to 
him. There is no explanation on record as to why the aforesaid two 
persons  were  not  examined.  The  aforesaid  two  witnesses  were 
allegedly  eyewitnesses  to  the  occurrence;  hence  their  non 
examination,  without  any  reasonable  ground,  leads  me  to  draw 
adverse  inference  against  the  case  tried  to  be  set  up  by  the 
complainant because he had shielded material witnesses. In fact the 
complainant  knew at  the  time  of  lodging  this  complaint  that  the 
aforesaid two persons were eyewitnesses to the occurrence and so he 
had also mentioned the name of these two witnesses in the complaint 
petition in the column for mentioning the names of the witnesses, but 
refrained from examining them.

19.The complainant  had further alleged that the accused persons had 
committed theft of cement bags, iron rods, Kodal, Tagari, Dhurmush 
etc.  but  no  such  articles  were  seized  from the  possession  of  the 
accused persons; as such the contention of the complainant cannot be 
corroborated.  The  complainant  has  also  failed  to  produce  any 
receipts of the purchases of the cement bags, iron rods etc, by which 
he  would  have  purchased  those  articles  to  show  that  in  fact  he 
purchased those articles and kept the same over the land. In view of 
the above it is seen that there is no material on record to corroborate 
the  evidence  of  the  PW2,  Shri  Kader  Ali  to  the  effect  that  the 
accused persons had taken the above referred articles by a Thela. 

20.It is seen from the above discussion that the PW2, Shri Kader Ali is a 
tutored witness and hence not reliable without corroboration from 
independent  source,  but  in  the  instant  case  at  hand  there  is  no 
corroboration from any source to lend support to the evidence of the 
PW2, Shri Kader Ali; as such it is held that the evidence of the PW2, 
Shri Kader Ali cannot be relied upon.
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21.The  PW3,  Shri  Shyduddin  Sikdar  had  stated  that  the  PW2,  Shri 
Kader Ali told him that some persons came to the land and told him 
(PW2) to remove his articles and then the PW2 removed all of their 
articles that were required for construction.

22.The learned counsels for the defence had argued by placing reliance 
upon  the  above  referred  statement  of  the  PW3,  Shri  Shyduddin 
Sikdar that  the PW2, Shri  Kader Ali  had admittedly removed the 
articles as such there is no question of any theft. 

23.Countering the argument of the defence, the learned counsels for the 
complainant had stated that what Shri Kader Ali told the PW3 is that 
he  had  removed  the  articles  required  for  construction  and  not 
cement, rods etc which are the materials of construction and not the 
articles of construction.

24.Even if the above argument of the complainant is believed then there 
is  no  explanation  as  to  why  the  complainant  had  alleged  that 
Dhurmush (earth flattening implement),  Kodal (spade like object), 
Tagari  (earth  or  cement  carrier)  etc,  which  are  the  articles  of 
construction  were  alleged  to  have  been  stolen  by  the  accused 
persons, because as per the argument of the complainant the articles 
of  construction  were  not  stolen  but  the  materials  of  construction 
were stolen. The only conclusion that can be inferred from the above 
is that the complainant had made exaggerated allegations.

25.The PW2, Shri Kader Ali had further stated that he was threatened 
by those persons that if he went to depose in Court then they would 
cut him to pieces. The above statement of the PW2 does not appear 
to be true and does not inspire me to believe it, because if any person 
had  to  threaten  a  person  he  would,  considering  the  nature  of 
allegations made,  threaten the person to stop work or to go away 
from the land or to remove their articles, but I don’t think anyone 
would threaten not to depose in Court. The above statement of the 
PW2 to the effect  that  he  was threatened not  to  depose  in  Court 
appears to me to be an improvement or exaggeration.

26.The complainant had stated that the accused, Shri Manoj Kalita had 
admitted in his statement made under section 313 CrPC that he is in 
possession of the land in question as such he (Accused) ought to 
explain his possession, because the possession of the said land was 
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given  to  him  (complainant)  by  the  police  in  a  proceeding  under 
section 145 CrPC. The complainant has also produced the order of 
the  learned  Executive  Magistrate  in  Case  no:148M/  1995  in  a 
proceeding  under  section  145  CrPC  whereby,  by  order  dated 
25/8/2000  the  learned  Executive  Magistrate  had  declared  the 
possession of the complainant in respect of the aforesaid land. I have 
perused the above judgment  and order  and it  is  revealed that  the 
accused herein or their predecessor in interest were not parties to the 
said  proceeding.  In  my  considered  view  the  judgment  and  order 
passed  in  the  above  proceeding  is  not  binding  upon  the  accused 
herein and further the accused, Shri Manoj Kalita cannot be asked to 
explain  his  possession  on  the  basis  of  the  above  referred  order 
because  the  accused,  Shri  Manoj  Kalita  was  not  afforded  any 
opportunity  to  present  his  case  before  the  learned  Executive 
Magistrate; hence the laws of natural justice demands that the said 
judgment is not binding upon him and he cannot be asked to explain 
his possession.

27.The learned counsel for the complainant has placed reliance upon the 
judgments  of  the  Hon’ble  Orissa  High  Court  in  the  case  of 
Alarakshi Bibi Vs Ujala Bibi [ AIR 1966 Orissa 49] and in the 
case of  Raghunath Behera Vs Purna Chandra Mahanta [ AIR 
1966 Orissa 170] to show that the judgment and order passed in a 
proceeding under section 145 CrPC is binding even upon a person 
who was not a party to the said proceeding.

28.I have perused the above referred judgments and according to me the 
law laid down in the above referred judgments is not applicable to 
the facts of this case because in the said case it was held that notice 
of  the  proceeding  under  section  145  CrPC  were  given  to  the 
Panchayat who were not the parties to the proceeding. The Hon’ble 
Orissa  High Court  had held in  the said cases  that  the proceeding 
under section 145 CrPC was binding even to a person who was not a 
party because  notice of the said proceeding was given to them. I 
have reproduced the relevant portion of the judgment to show the 
same “ …….an order under section 145 CrPC is binding not only  
on  actual  parties,  but  also  on  all  the  person  interested  in  the  
possession of the land in dispute on notice of the proceeding even  
though they were not parties. The result of this proceeding under  
section 145 CrPC would ultimately be binding on the panchayat  
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not only because there was service of notice on the spot, as was  
directed by the learned Magistrate under section 145(3) CrPC, but  
also  because  of  the  direction  given  by  the  learned  Magistrate  
calling  upon  the  Secretary  of  the  Panchayat  to  file  relevant  
documents.” It is seen from the above that this judgment does not 
state that every person would be bound by the order under section 
145 CrPC, but the Hon’ble High Court had held that the same would 
be binding upon the Panchayat who was not a party because it had 
notice about the proceeding. In the instant case, there is no material 
on record to show that the accused persons were served with any 
notice or that they had any notice of the proceeding as such it cannot 
be held to be binding upon the accused persons.

29.The complainant had further contended that the accused, Shri Manoj 
Kalita had confessed before him soon after the incident that he had 
threatened the labuorers and as such the accused could be convicted 
upon  his  extra  judicial  confession.  The  complainant  had  indeed 
stated about the extra judicial confession of the accused, Shri Manoj 
Kalita but the statement of the complainant could not be relied upon 
because  it  is  not  corroborated  from  independent  sources.  The 
complainant is an interested witness and it would not be safe to rely 
upon his evidence without corroboration from independent source.

30.In addition to the above admittedly  there had been a  long drawn 
dispute between the complainant and the accused herein and there 
had been other criminal and civil cases between the parties prior to 
this case as such false implication of the accused cannot be ruled out.

31.It view of the above discussion it is held that the complainant has 
failed to prove beyond reasonable doubt the allegations made against 
the  accused  persons  regarding  criminal  trespass,  criminal 
intimidation and theft.

32.DECISION:   The complainant has failed to prove beyond reasonable 
doubt  the  allegations  made  against  the accused  persons  regarding 
criminal  trespass,  criminal  intimidation  and  theft;  as  such  all  the 
points for determinations are answered in the negative, in favour of 
the accused.

33.In view of the discussions made above and the decisions reached in 
the foregoing points for determination the accused are acquitted of 
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the  charges  under  section  447/506/379  IPC  and  they  are  set  at 
liberty.

34.The bail bonds of the accused persons shall remain in force for six 
months from today. 

35.The case is disposed of on contest without cost.

Given under my hand and the seal of this court on this the 24th day of 
December, 2012 at Guwahati.

YUSUF AZAZ,
SDJM(S) II, KAMRUP.

APPENDIX

PROSECUTION EXHIBITS:

NONE

DEFENCE EXHIBITS

NONE
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PROSECUTION WITNESSES

1) SHRI KAILASH CHANDRA SARMA

2) SHRI KADER ALI

3) SHRI SHYDUDDIN SIKDAR

DEFENCE WITNESSES

NONE

YUSUF AZAZ,
SDJM(S)II, KAMRUP
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