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Heading of Judgment in original suit/ case

In the original court of the Munsiff No. 4, Kamrup, 

Guwahati 

Present :- Mrs. Achma Rahman, AJS

Dated :- 21st December, 2012

TITLE SUIT NO. :- 321 / 2008(NEW)- 307/2002(OLD)

Sri Bidhan Baruah.

Smt Punam Baruah. 

….Plaintiff /
Petitioner

Versus

Sri Kanak Sen Das and others.

…..Defendants/
Opposite parties

This suit/ case coming on for final hearing on 06.12.14, 12.12.2012 and on 

14.12.12 in the presence of:-

 B. Sarma for the plaintiff 

S. Medhi, M Talukdar, Moti Dutta,  for the defendants. 

And having stood for consideration to this day, the court delivered the 

following judgment. 

JUDGEMENT



Plaintiff  instituted  the suit for declaration of right ,title and interest 

and recovery of possession and permanent injunction.         

           Plaintiff’s case in brief is that plaintiffs are son and daughter of 

Sri Pradeep Baruah and are owners of a plot of land measuring three 

katha  situated  at  revenue  village  Modgharia  no  1  under  Mouza 

Beltola. It is stated that the plaintiff had acquired the ownership right 

by way of inheritance from their grand father Monoranjan Boruah 

who bequeathed the said schedule land to them by executing his last 

will dtd 4.03.87. It is stated that the will was probated in probate case 

No 139/01 in the court of District Judge Kamrup. It is stated that Ld 

District Judge appointed Sri Pradeep Baruah the executor authorizing 

him to apportion the landed properties between the two plaintiffs. It 

is  stated  that  both  the  plaintiff,  with  the  help  of  their  natural 

guardian, approached the Revenue authority for granting mutation 

but they came to know that mutation has already granted in respect 

of 1K 10L3K  to defendant No 1 by way of sale vide registered sale 

deed no 5738/93 on 2.08.93. It is stated that no such sale deed has 

been executed as Monoranjan Baruah  died  on 11.06.87.  It  is also 

stated that prior to one year before institution of this suit the land 

was under possession of the plaintiffs. It is stated that the remaining 

1 katha 10 lecha has been claimed by defendant No 2 as owner vide 

registered  sale  deed  No  7343  executed  on  8.07.99  by  one  Sudhir 

Ranjan  Baruah  on  being  authorized  by  one  Smti  Binu  Baruah 

personating  herself  to  be  wife  of  Monoranjan  Baruah.It  is  further 

stated that  Sudhir  Ranjkan Baruah is  totally  stranger  and no  way 

related to the original pattader as well as predecessor in interest of 

Monoranjan Boruah .

  In view of the above fact situation present suit was filed.

                  Defendant contested the suit and filed written statement 

denying  and  challenging  inter  alia  the  claims  of  the  plaintiff  . 
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Defendant no 1 in his W.S stated that there is collusiveness between 

the plaintiff and the profoma defendat in order to grab the suit land 

and that Monoranjan Baruah had no subsisting interest over the suit 

land since the said land was transferred by way of registered sale 

deed to defendant no 1 and 2 during his life time and that the probate 

was obtained fraudulently by the plaintiff.  Defendant no 1 further 

stated  that  the  land  was  validly  transferred  to  him  be  executing 

registered sale deed being No 5734/93, accompanied by delivery of 

possession  and  since  then  defendant  has  been  continuously 

occupying his purchased land.

       Defendant  no  2  stated  that  Sudhir  Ranjan  Baruah  was  in 

possession of schedule A land and by virtue of an agreement to sell 

executed  by  late  Monoranjan  Baruah  and  power  of  attorney  was 

given to him by Binu Baruah, wife of Manoranjan Baruah . On the 

strength  of the power of attorney,  he sold the land to defendant no 2 

vide  Registered  sale  deed  No  7343/1999.Defendant  no  2  further 

stated that in pursuance of the said sale, possession was delivered to 

her and she has been enjoying the land.

             Defendant no 3, in his W.S, stated that Monoranjan Baruah 

never executed any will in favour of the plaintiffs and that Smti Binu 

Baruah had sold 1K 10 L of land to defendant No 2 . It is stated that 

plaintiffs had obtained the probate by misleading the court. 

               After considering the available materials on record, my ld 

predecessor has framed the following issues:-   

                                      ISSUES

1. Whether Manoranjan Baruah executed any will in 

favour of the plaintiff ?
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2 .Whether Binu Baruah sold the suit land in favour of 
defendant No  2 ?

3. whether Monoranjan Baruah died prior to the 
execution of the sale deed No 5734/93?

                                 
4. Whether Sudhir Ranjan Baruah was authorized to sale 

land vide sale deed no 2343/99?

5. Whether the defendants dispossessed the plaintiffs 
from the suit land?

6. Whether the sale deed no 5734/93 and 7343/99 are 
void and illegal?

7. Whether the plaintiffs have right, title and interest over 
the suit land?

8. Whether the plaintiffs are entitled to the decree as 
prayed for?

9. To what other relief or reliefs the parties are entitled 
to ? 

10.Whether the suit is maintainable in its present form?

11.Whether the suit is properly valued and proper court 
fee has been paid?

             Plaintiff in support of his case adduced evidence of the 
following witnesses:-

   PW1 :- Shri Bidhan Baruah.

   PW2:- Shri Dipankar Baruah.

   PW3:- Shri Bhaben Bhuyan.

   

    Plaintiff  has exhibited the following documents:-
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Ext No 1:-Copy of sale deed No 9991/85 dtd 27.09.85..
Ext No 2:- Copy of Probate
Ext No 3:- Copy of death certificate.
Ext No 4:- Copy of judgment dtd 27.02.06. 
Ext No 5  :- Copy of order dtd 5.03.02.

Ext No 6 &7:- Copy of sale deed executed in favour of defendant no 1 

and 2.

Ext No 8:- Copy of death certificate of Madhabi baruah  wife of 

Pradeep Baruah.

 Ext No 9 :- Certified copy of deposition of Sudhir Ranjan Baruah.

 Defendant adduced evidence of himself as DW1 and exhibited the 
following documents:-

DW1:- Sri kanak Sen Das.
DW2:-Smti Bijay Lakshmi Bhattacharjee .

 Ext No A :- Certified Copy of Citha.
Ext No B:- Certified Copy of map.    
Ext No C &D:- No objection certificate .
Ext E(i) to E (vii) :- Money Receipts.
Ext No F :- Money receipt issued by Panikhaiti Gaon Panchayat.
Ext No G:- Small Scale Industry Registration issued by Director of 
Industries, Assam.
Ext No H:- Labour licence.
Ext no I:- Certified copy of partnership deed no 3082 of 2003.

Heard both side.
 
Decision, Discussion and Reasons Thereof :-
 Issue no 10:

         Defendant, though in his W.S has pleaded that the suit is not 

maintainable  as  defendant  no  2  being  a  minor  should  have  to  be 

represented by natural guardian but instead of representing her by 

natural guardian, she was represented by her brother and as such the 

suit,  as  submitted  by  ld.  Counsel  of  the  defendant,  is  not 

maintainable as per Order XXXII Rule 1 & 2 of Civil Procedure Code. 
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Perusal of the evidence on record reveals that though the plaintiff no 

2  is  a  minor  but  the  plaintiff  no  1  is  her  own brother.  The  basic 

purpose of filing a suit, on behalf of a minor, by a next friend is to 

take the liability of paying cost etc and to protect the interest of the 

minor.  In  the  instant  suit,  as  the  plaintiff  no  1  is  the  own blood 

related brother of plaintiff no 2 and as such the interest of plaintiff no 

2,  the minor,  will  be well  protected at the hands of plaintiff  no 1. 

Therefore,  I  am  of  the  considered  opinion  that  there  is  no  any 

impediment  in  continuing  the  instant  suit  and  accordingly  it  is 

opined that the suit is maintainable in its present form.

            Issue no 10 is, thus, decided in favour of the plaintiff.

ISSUE NO 11 :-

           The instant suit is for declaration of right, title and interest and 

recovery of possession and also for declaration of the sale deed as 

illegal and also prayed to issue  precept for cancellation of sale deed 

no 5734/93 and sale deed no 7343/99.

      Exhibit no “A” is the copy of sale deed no 5734/93 which reveals 

that the consideration money was Rs 37,500/-. Similarly exhibit “G”is 

the copy of sale deed no 7343/99 wherein the consideration money is 

shown as Rs. 75,000/-.

       As the relief claimed in the suit is for cancellation of the two 

deeds referred above, the plaintiff ought to have valued the suit on 

the value of consideration and the Ad Velorem Court  fee upon the 

total  consideration  ought  to  have  been  paid.   The  instant  suit  is 

valued at Rs. 30,000/- and the court fee is paid upon that amount.

        In view of the above discussion, I am of the considered opinion 

that the suit is under valued and the court fee has not been properly 

paid but it is settled proposition of law that the court can direct the 

parties at any stage of the proceeding to pay the deficit court fee and 
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as such I  am of  the opinion that  the plaintiff  is  entitled to get  an 

opportunity to pay the required court fee.

   This issue is accordingly decided.

ISSUE NO 1 :-

 PW1,  in  his  evidence,  stated  that their  grandfather  Monoranjan 

Boruah  bequeathed the suit land to them by executing his last will 

dtd 4.03.87.it is stated that the will was probated in probate case No 

139/01 in the court of District Judge Kamrup.PW1 was supported by 

PW2 and PW3. The probate is exhibited as exhibit 2. 

    Whereas DW1 and Dw2 in their evidence stated that 1k 10 L of the 

suit  land was sold by Monoranja  Baruah and wife of  Monoranjan 

Baruah to defendant no 1 and 2 respectively and that they were in 

possession of the suit land since the date of purchase. It was stated by 

them that the probate was obtained by the plaintiffs by suppressing 

material facts and without impleading the defendants in the probate 

case. 

       After perusal of the available materials on record, it reveals that 

defendants  though  stated  that  probate  has  been  obtained  by 

misrepresenting the court and that they were not made party inspite 

of the knowledge of the administrator of the will that suit land has 

been sold but they could not substantiate the same either by calling 

record of the probate case or by any other reliable oral evidence. It 

also appears that defendant no 1 had preferred a probate revocation 

case before the District judge and the said case,  after a full blown 

trial, had been dismissed. The said judgment has been exhibited as 

ext 4.

       It also appears that the legality and validity of the order dtd 

27.02.06  passed  by The District  and Session  Judge ,Kamrup while 

granting  the  probate  was  challenged  by  defendant  no  1  before 
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Hon’ble Gauhati High Court and Hon’ble Gauhati High Court vide 

order  dtd  26.06.06  passed  in  Intest  Case  no  7/06  was  pleased  to 

dismiss the prayer of the defendant no 1 and elaborately observed 

that there is no illegality in the order of the Ld District judge while 

deciding the issue as to  Whether the will was illegally executed by 

Monoranjan Baruah?

In view of the above circumstances and available evidence on record , 

I am of the considered opinion  that Manoranjan Baruah executed a 

will in favour of the plaintiffs.

     Issue no 1 is, thus, decided in favour  of the plaintiff.

Issue no 3:

 PW-1   in his evidence stated Monoranjan Baruah died  on 11.06.87. 

It is stated that on the date of Shardha ceremony of his daughter he 

suddenly  felt  serious  pain  in  his  chest  and  was  admitted  in  the 

Guwahati  Medical  College  Hospital  wherein  he  died.  Death 

certificate issued by G.M.C and  by  Directorate of Health service  are 

exhibited as Ext 3(i) and 3(ii) respectively.

 PW2 Dipankar Baruah, PW3 Bhaben Bhuyah supported the plaintiffs 

case.

     Whereas defendants, in their evidence, stated that sale deed no 

5734/93  was executed by Mnoranjan Baruah himself to defendant no 

1  whereby  plot  of  land  measuring  1K10L  was  transferred  to  the 

defendant  no 1 and as such documents  produced by the plaintiff, 

showing  death  of  Monoranjan  Baruah  in  the  year  1987,  is 

fraudulently obtained.

               During argument it is submitted, by ld counsel of defendant  

no  1,  that  exhibit  “D”,  the  jamabandi  reveals  that  mutation  was 

granted, in respect of the suit land, to Monoranjan Baruah in the year 
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1992-93 and as such it is further submitted that Monoranjan Baruah 

was alive and thereafter he sold the land to defendant no 1.

      Exhibit 9 is the certified copy of evidence of present defendant no 

3 in Probate Revocation Case no 121/03, wherein he had stated, in his 

cross examination, that Monoranjan Baruah was admitted in Gauhati 

Medical  College  Hospital  on  the  day  of  sardha  ceremony  of  his 

daughter Madhabi Baruah and he died on the same day. He further 

stated  that  Madhabi  Baruah  died  in  East  End  Nurshing  Home. 

Perusal of exhibit 8, the death certificate issued by East End Nurshing 

Home reveals the date of death of  Madhabi Baruah as 7-6-87.

    After going through exhibit 3(i), 3(ii) and exhibit 9, I donot find any 

reason to disbelieve the fact that Monoranjan Baruah died in the year 

1987 i.e prior to the execution of sale deed no  5734/93.

      This issue is, accordingly, decided in favour of the plaintiff.

 ISSUE NO 2 and 4:-

       D.W2, in her evidence, stated that she purchased 1 K  10 l of land 

covered by dag no 364 and 357 of patta no 7 from Sudhir Ranjan 

Baruah,  the  power  of  attorney  holder  of  Binu  Boruah  ,wife  of 

Monoranjan Baruah vide Registered sale deed No 7343 dtd 8.9.99 and 

since  then she is  in possession of  the suit  land .  The sale  deed is 

exhibited as ext G and the power of attorney as ext  H. It is also stated 

that the sons of Monoranjan Baruah vide ext I, an affidavit, declared 

their no objection in selling the suit land by Binu Baruah. 

     During cross-examination it is stated that vide ext H the power of 

attorney was given to Sri Sudhir Ranjan Baruah to sell of 3 katha of 

land .
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   In issue no 1 it is decided that will was executed by Monoranjan 

Boruah  in  respect  of  suit  land  in  favour  of  the  plaintiffs  and  the 

probate was issued in respect of the said will and the legality of the 

issuance of the probate was affirmed by Hon’ble Gauhati High Court.

           Under the aforesaid factual position even if Binu Boruah had 

executed the power of attorney in favour of Sudhir Ranjan Boruah 

the same can,t  confer right either to Binu Boruah or her power of 

attorney holder to sale the land on which right  of  third party has 

already  been  legally  created.  The  defendant  side  has  relied  on  a 

decision of  Hon’ble  Supreme Court  passed in  Smti Hans Raji  Vs 

Yosodanand reported in AIR 1996 SC 761 wherein it was held that 

sale deed is not required by law to be attested. After going through 

the  decision  I  am of  the  considered  opinion  that  the  same is  not 

relevant  and applicable  in  the  instant  suit.  Therefore,  I  am of  the 

considered  opinion  that  though  Binu  Baruah  sold  the  land  to 

defendant no 2 through her power of attorney holder the said sale 

can,t confer right to defendant no 2.

      Issue No 2 and 4 are decided accordingly.

ISSUE NO 5:-

            PW1, in his evidence, stated that defendant no 1 on the 

strength of his forged and fraudulent sale deed trespassed into the 

suit land  measuring 1 katha 10 lechas and raised some structures in 

collusion  with  defendant  no  3  in  the  year  1994.  It  is  stated  that 

profoma defendant no 4, the father of the plaintiffs, objected to the 

said act  and lodged F.I.R.  It  is  stated that  defendant  no 2  also  in 

collusion with defendant no 3 illegally trespassed into the remaining 

part of suit land in the last part of 1999 inspite of protest from the 

side of the plaintiff and their father. During cross-examination, the 

evidence of PW1 to that effect remained unrebutted. During cross-
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examination,  defendant  no  1  admitted  that  Pradip  Boruah 

approached  police  when  the  dispute  arose  regarding  possession. 

More over the evidence of defendant no 1 that the possession of the 

land was handed over to him by Monoranja Baruah in the year 1993 

is  not  believable  as  it  has  already  been  decided  that  Monoranja 

Baruah died  in  the year  1987.  Similarly  the  statement  that  Sudhir 

Ranjan Baruah delivered possession of  the remaining  part of  suit 

land to defendant no 2 can,t be taken into account due to the fact that 

over the land, right of the plaintiffs were already created by way of 

will  of Monoranjan Baruah. 

        In view of the above factual position, I am of the considered 

opinion that defendant no 1 and 2 were not in possession of the suit 

land by way of purchase    vide registered sale deed  No 5734/93 and 

7343/99  rather  their  possession  over  the  suit  lands  amounts  to 

dispossession of the plaintiffs from the suit land. 

     From  the  above  discussion  it  is  hold  that  the  defendants 

dispossessed the plaintiffs.

ISSUE NO 6 and 7 :-

  From the decision arrived in  the aforesaid issues, I am of the 
considered opinion that the sale deeds no 5734/93 and 7343/99, 
shown to be executed after the death of Monoranjan Baruah and after 
creation of valid title of plaintiff over the land,  are void and illegal 
and that plaintiffs are having right, title and interest over the suit 
land.

ISSUE NO 8 &9:-

  From the decisions arrived in the aforesaid issues, I am of 
the considered opinion that the plaintiff is  entitled to the 
decree as prayed for. That apart, the plaintiff is also entitled 
to the cost of the suit.
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ORDER

                         In view of the above discussions, the suit of the  

plaintiff is  decreed on contest with cost .It is hereby decreed that the 

sale deed no 5734/93 and 7343/99 executed in favour of defendant 

no 1 and 2 are illegal and inoperative and accordingly those deeds 

are cancelled. 

                   It is decreed that plaintiffs are having right, title and 

interest over the suit land. Defendants be evicted from the suit land 

and possession be delivered to the plaintiffs. Mandatory injunction is 

issued to remove all the structures raised illegally by the defendant 

no 1 and 2 over the suit land.

   Precept be issued to the concerned Sub-Registrar and settlement/ 

Revenue authority for cancellation of both the above mentioned sale 

deeds. 

              Plaintiff is directed to deposit the required court fee within 12 

days from today. 

              Prepare the decree after payment of the deficit court fee.

              Given under the hand and seal of this court on this the 21 st 

day of December,  at Kamrup, Guwahati. 

                                                      Munsiff No. 4, Kamrup, Guwahati
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APPENDIX

A. Witness for the plaintiff :- 
                                PW1 :- Shri Bidhan Baruah.

                                PW2:- Shri Dipankar Baruah.

                                PW3:- Shri Bhaben Bhuyan.
B. Witness for the defendant :-

 
                             DW1:- Sri kanak Sen Das.
                              DW2:-Smti Bijay Lakshmi Bhattacharjee .

C. Exhibits for the plaintiff :- 
                                  Ext No 1:-Copy of sale deed No 9991/85 dtd 
27.09.85..
                                   Ext No 2:- Copy of Probate
                                   Ext No 3:- Copy of death certificate.   
                                   Ext No 4:- Copy of judgment dtd 27.02.06. 
                                   Ext No 5  :- Copy of order dtd 5.03.02.

                                   Ext No 6 &7:- Copy of sale deed executed in 

favour of defendant no 1 and 2.

                                    Ext No 8:- Copy of death certificate of Madhabi 

baruah  wife of Pradeep Baruah.

                                     Ext No 9 :- Certified copy of deposition of 

Sudhir Ranjan Baruah.

D. Exhibit for the defendant

                                Ext No A :- Certified Copy of Citha.
                                Ext No B:- Certified Copy of map.    
                                Ext No C &D:- No objection certificate .
                                Ext E(i) to E (vii) :- Money Receipts.
                                Ext No F :- Money receipt issued by Panikhaiti 
Gaon Panchayat.
                                Ext No G:- Small Scale Industry Registration issued 
by Director of Industries, Assam.
                                Ext No H:- Labour licence.
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                                Ext no I:- Certified copy of partnership deed no 
3082 of 2003

Munsiff No. 4, Kamrup, Guwahati
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