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Present- Ms. S. Handique

Wednesday    the   19th    day  of  Dec’2012

                                

                               

                              Title  Suit  No. 329/09

Subal Kanta Borah

                                                                                                     
                                                                                                 Plaintiffs

                                                            V

Deba Kr. Sarma

                                                                                                                 
                                                                       Defendants

This suit coming for final hearing   on 4-12-12 in presence of 

   Mr.                                                     Advocates of the plaintiff

                                                                                  

                                                                Advocates of the  defendant

And  stood  for  consideration  to  this  day  the  court  delivered  the  following 
judgment. 



JUDGMENT

                                                                                                             T.S 329/09

1. This is a suit for eviction or recovery of arrear rent. The plaintiff Sri 
Subal Kanta Bora has filed this suit against defendants Sri Deba Kumar 
Sarma  for  evection  on  the  grounds  of  default  and  bonafide 
requirement.  The  plaintiff  alleges  that  the  defendant  is  a  monthly 
tenant under his in respect of the suit premises which is situated in his 
RCC  building  at  Bamunimaidan,  Guwhati.  The  tenancy  began  in  the 
month of August,2001 vide one agreement dtd.18.08.2001. After the 
expiry  of  two  years  the  tenancy  was  renewed  on  01.09.2003. 
Thereafter,  on expiry  of  the second renewal  agreement  the tenancy 
continued on verbally as per  terms and conditions of the last tenancy 
agreement  dtd.01.09.2003.  Another  fresh  tenancy  agreement  was 
executed on 14.11.2006 and the tenancy was for a period of one year 
till  30.9.2007. The defendant paid Rs. 30,000/- as advance and same 
was  refundable  on  termination  of  the  agreement.  According  to  the 
plaintiff the defendant was asked to vacate the suit premises on expiry 
of the last tenancy agreement on 30.09.2007. But the defendant even 
after giving assurance of vacating the suit premises did not vacate  till 
filling of the suit. The plaintiff pleads that the suit premises is required 
for expansion of his business. But the defendant has refused to vacate 
the  same  even  after  receiving  the  notice  dtd.01.08.2008.  It  is  also 
pleaded that the defendant has not paid any rent since January 2009 
and therefore  he is  a  defaulter  is  liable  to  be evicted from the suit 
premises.

2. The defendant has contested the suit by filing his written statement 
wherein he took the usual pleas such as the suit is not maintainable, is 
barred by limitation, there is no cause of action, the suit is hit by the 
principles  of  waiver,  estoppel,  acquiescence,  the  suit  is  undervalued 
and so on.  The defendant contended that the plaintiff  has sufficient 
accommodation for running his business. According to him, he was a 
tenant under the earlier land lord from whom the plaintiff purchased 
the land and raised the RCC building and thereafter the plaintiff  and 
defendant  entered  into  a  fresh  agreement  in  2001.  The  defendant 
contented that after expiry of the period of agreement dtd.01.10.2006 
he approached the plaintiff for renewal of agreement and offered the 
rent. However, the plaintiff refused to accept the rent and demanded 
an  exorbitant  rent  of  Rs.5,000/-  per  month.  The  defendant  did  not 
agree to the demand. The plaintiff thereafter intimated him that the 



agreement  will  not  be  renewed  unless  the  rent  is  enhanced  as 
demanded. He denied that he has assured the plaintiff to vacate the 
suit  premises.  It  is  contented  the  plaintiff  received  the  rent  at  the 
earlier rate of Rs.2645/-. He also stated that he received a notice dtd. 
20.07.2009  from  the  plaintiff  and  gave  his  reply  on  01.08.2009 
intimating the plaintiff that the rent was deposited in the court on his 
refusal. The defendant stated that he had been depositing rent since 
January,2009  as  the  plaintiff  refused  to  accept  the  rent.  Hence,  he 
denied  that  he  is  a  defaulter.  He  also  denied  that  the  premises  is 
bonafide required by the plaintiff.  According to him, the plaintiff  has 
shop room in room no.1 of the ground floor as well as the entire first 
floor of the building and has a godown on the back side of the tenanted 
premises.  He further  contented that  the entire  second floor  is  lying 
vacant. As such the plaintiff  has no bonifide requirement of the suit 
premises. 

3. The following issues were framed by my Learned Predecessors:

ISSUES

1. Whether there is any cause of action for the suit?

2. Whether the defendant is the defaulter?

3.  Whether the suit premises are required by the plaintiff for his personal 
use?

4. Whether the plaintiff is entitled to get arrear rent?

5. Whether the plaintiff is entitled to get a decree as prayed for?

Decisions and reasons thereof:

4. The plaintiff  examined one witness and the defendants examined 
two  witnesses.  Both  sides  adduced  documentary  evidence.  Heard 
arguments from both the sides. 

Decision on issue no.1:

5. The  plaintiff  has  filed  the  suit  for  evection  of  the  defendant  on  the 
grounds that he is a defaulter and the suit premises is required for his personal 
use. The defendant on the other hand contented that the plaintiff demanded 
exorbitant rent from him and when he refused then the plaintiff  issued quit 
notice to him and stopped accepting the rent. Thus it appears there is a dispute 
between the parties regarding the tenancy which has given rise to the present 
suit. Hence, issue no.1 is decided in the affirmative. 



Decision on issue no.2:

6. The plaintiff, Subal Kanta Bora (P.W.1) deposed in his evidence on affidavit 
that the defendant has been occupying the suit premises without paying any 
rent since January,2009. He exhibited the following documents:

Ext.1 : Copy of agreement dtd.01.09.2003.

Ext.2 : Receipt of advance dtd.13.10.2003.

Ext.3 : Copy of agreement dtd. 14.11.2006.

Ext.4 : Notice dtd.01.08.2008.

Ext. 6-16: NJ cases

7. During his cross examination he testified that the rent has not been 
paid to him by the defendant from January,2009. He denied that on his 
refusal to accept the rent  the defendant has been depositing the  rent in 
the court. He also testified that the defendant did not go to him to offer 
the rent. The defendant has taken the plea that he has been depositing 
the rent in the court as the plaintiff refused to accept. 

D.W.1 Deba Kumar Sarma exhibited the following documents:

Ext.A : Agreement executed between him and the earlier land lord.

Ext.B : Agreement dtd.01.10.2006 executed between the parties.

Ext.C  :  Application  filed  by  him  before  the  Learned  Munsiff  No.1  for 
depositing rent.

Ext.D (i) to (xx) : Copies of Challan.

Ext.E : Reply of the defendant against plaintiff’s letter dtd. 20.07.2009.

Ext.F  (i)  to  F  (iv)  :  Acknowledgment  by  plaintiff  against  payment  of 
electricity bill.

8.  During  cross  examination  he  showed  his  ignorance  as  to  whether 
notices of N.J. cases were served upon his land lord or not. He admitted 
that he has not stated in Ext. E the dates on which the rent was refused 
by the land lord. The plaintiff  side exhibited some of the N.J. cases as 
Ext.6 to 16 to show that these applications do not contain the dates on 
which the rent was offered and was refused by the0 plaintiff. It transpires 
that  the  notices  of  N.J.  cases  for  the  month  of  February’2009, 
March’2009,  April’2009,  May’2009,  June’2009,  July’2009,  August’2009, 
September’2009, October’2009, November’2009, December’2009 were 
not sent to the plaintiff as per provisions of the sec. 5(4) of the Assam 



Urban Areas Rent Control Act. In fact the original challans for the month 
of February’2009 to March’2009 are not found on record. It is also seen 
that the first deposit of rent for the month of January was on 11.02.2009 
whereas  the  defendant/petitioner  in  the  Misc  (N.J.)  petition  no. 
1433/2009  stated that he offered the rent thrice within ten days. The 
rent is due and payable within the first week of every succeeding month. 
As per sec.5 (4) of the Assam Urban Areas Rent Control Act, the deposit 
of rent in the court has to be within fortnight of its falling due. As such 
the first deposit of rent was not lawful as per the Act.  

9.  D.W.2  Dipu  Sarma  deposed  in  his  evidence  on  affidavit  that  the 
defendant is depositing rent in the court after tendering the same each 
and every time to the plaintiff since January’2009. He also stated that he 
accompanied the defendants on many occasions when he went to pay 
the rent to the plaintiff and to deposit in the court. However, during his 
cross  examination  he  stated  that  he  was  not  present  at  the  time  of 
tendering of rent to the plaintiff. He though admitted that he had gone to 
deposit the rent to the court with the defendant.

10. The plaintiff side relied upon the case of Abdul Matin Choudhury V. 
Nityananda Dutta Banik, (1997) 2 GLR 468 and Bata India Ltd V United 
Publishers  and  anr.,  2005  (  1)  GLT  437.  In  the  case  of  Abdul  Matin 
Choudhury V. Nityananda Dutta Banik,  (1997)  2 GLR 468  the hon’ble 
Gauhati High Court has held that there must be evidence that there was 
refusal by the landlord. It was held in this case that deposit of rent in the 
court without complying the requirements of law u/s 5 (4) of the Act is 
not  a  deposit  in  the  eye  of  law.  Again  in  the  latter  case  the  hon’ble 
Gauhati High Court has held that the protection U/S 5 (4) is available to a 
tenant who has complied with the provisions as laid down. The rent has 
to be deposited in court together with process fee for service of notice 
on landlord along with written up notice and the rent has to be offered to 
the landlord before depositing it in the court.

11. The defendant side argued that there is no specific date for payment 
of rent and the PW1 himself admitted that the  defendant used to pay 
rent for 2/3 months at a time and he accepted the same. I find that the 
acceptance of rent for 2/3 months at a time does not prove that there 
was no specific date of payment. In fact the last agreement dtd 14-11-06 
clearly mentioned that the rent is payable during the first week of every 
month. Moreover, the defendant vide Ext. E intimated the plaintiff that as 
he has refused to accept rent since December 2008 so the rent is being 
deposited in the court. If the rent was not accepted since December 2008 
then the defendant is certainly a defaulter as he has deposited the rent 
only from  the month of Jan’09 onwards.



12. From the above evidence it is proved that the defendant has failed to 
prove tender and refusal on the part of the plaintiff and that the deposit 
of rent in the court is as per law.

Issue no. 2 is decided in the affirmative.

Decision on issue no. 3

13.  The  plaintiff  has  claimed  that  he  requires  the  suit  premises  for 
expansion of his business.  He stated in his evidence on affidavit as well 
as in the plaint that he is a businessman and owner of M/S D.S. Trading 
and M/S Pooja Televenture,  Bamunimaidan.  He deposed that  the suit 
premises  is  required for  his  business  purpose and the defendant  was 
requested  to  vacate  it   vide  notice  dtd  1-8-08.  The  suit  premises  is 
situated  in  the  RCC  building  which  is  used  for  both  commercial  and 
residential purposes. PW1 admitted during cross examination that he is 
in occupation of the remaining rooms in the building except the premises 
under occupation of the defendant and another tenant. He admitted that 
the third and second floor of the building are lying vacant. 

14.  The  learned  counsel  for  the  plaintiff  argued  that  the  bonafide 
requirement of the landlord must not only be in existence at the time of 
filing of the suit but also at the time of hearing of the suit. It was also 
argued that the  defendant has not denied the averments of the plaint as 
to the business of the plaintiff as the defendant pleaded no knowledge as 
regard to that. The ld. counsel relied upon the hon’ble Supreme Court’s 
decision in Jahuri Sah and ors V. Dwarika Prasad Jhunjhunwala and ors, 
AIR 1967 SC 109 wherein the court held that as per  Order VIII Rule 5 of 
CPC the denial  has to be specific and if  the defendant in his pleading 
states  that  he has  no  knowledge  of  a  fact  pleaded by plaintiff  is  not 
tantamount to denial of existence of fact, not even implied denial. 

15. In the present case the plaintiff in para 1 of the plaint averred that he 
has  diversified  business  interests  in  government  contracts  and mobile 
phone  business,  i.e.,  Airtel  prepaid  distributorship  and  business  of 
distributorship of ITC Ltd and the aforementioned business is carried out 
in the firm’s name, i.e., M/S Pooja Televentures and M/S D.S. Trading. The 
defendant in his written statement though admitted that the plaintiff has 
business of pre-paid distributorship, he stated that he has no knowledge 
as  to  other  business  of  the  plaintiff.   So  the  defendant’s  lack  of 
knowledge  cannot  be  equated  with  denial  of  the  existence  of  other 
business of the plaintiff. 

16.  The  Supreme  Court  in  Raghavendra  Kumar  vs.  Firm  Frame 
Machinery & Co., 2001 ( 1) SCC 679 has held that the landlord is the best 
judge of his own requirement for residential and business purpose and 
has complete freedom in this matter. The Hon’ble Gauhati High Court  in 



Shekhar Ch. Swami vs. Indian Umbrella Manufacturing Co., 1997 ( 1) 
GLR  5 has  held  that  no  rigorous  proof  is  required  to  prove  bonafide 
requirement. The Supreme Court in Siddalinganma vs. Mamtha Shenay, 
2001 (8) SCC 561 has held that  in deciding the questions of  bonafide 
requirement the court should see  whether in the given facts of the case 
the need to occupy the premises can be said to be natural, real, sincere 
and honest.

17. The existence of separate godown for the plaintiff  does not mean 
that  he  has  no  bonafide  requirement.  PW1  testified  during  his  cross 
examination  that  he  requires  the  suit  premises  for  the  business  of 
Consignment and Forwarding Agent ( CNF) and he obtained the agency 
by showing the suit premises. These facts are not pleaded in the plaint. 

18.  However,  on combined reading  of  the pleadings  and evidence  on 
record I  do find that the requirement of the plaintiff  is  bonafide. The 
availability  of  space in  the first  floor and second floor of  the building 
does not imply that the requirement of the space in the ground floor of 
the building is by any means malafide. The defendant though pleaded 
that the plaintiff demanded exorbitant rent and on his refusal he filed the 
suit  only  to harass him and pressurize him to pay exorbitant rent,  he 
could not prove so.

Hence issue no. 3 is decided in the affirmative.

Decision on issue no. 4 & 5

19. As it is proved that the defendant is a defaulter and the premises is 
required bonafide by the plaintiff I hold that the plaintiff is entitled to the 
decree and the arrear rent.

Issue no. 4 and 5 are decided in the affirmative.

ORDER

The suit is decreed on contest. The plaintiff is entitled to recover vacant 
possession of  the suit  premises  and the arrear  rent.  The plaintiff  can 
withdrew the rent deposited in the court but such withdrawal does not 
imply  that  the  deposit  was  lawful.  Prepare  decree  accordingly.  Given 
under my hand and seal of the court on 19-12-12.



ANNEXURES

PLAINTIFF SIDE

PW1..SUBAL KANTA BORA

DOCUMENTS

Ext.1 : Copy of agreement dtd.01.09.2003.

Ext.2 : Receipt of advance dtd.13.10.2003.

Ext.3 : Copy of agreement dtd. 14.11.2006.

Ext.4 : Notice dtd.01.08.2008.

Ext. 6-16: NJ cases

DEFENDANT SIDE

DW1..DEBA KUMAR SARMA

DW2..DIPU SARMA

DOCUMENTS.

Ext.A : Agreement executed between him and the earlier land lord.

Ext.B : Agreement dtd.01.10.2006 executed between the parties.

Ext.C  :  Application  filed  by  him  before  the  Learnd  Munsiff  No.1  for 
depositing rent.

Ext.D (i) to (xx) : Copies of Challan.

Ext.E : Reply of the defendant against plaintiff’s letter dtd. 20.07.2009.

Ext.F  (i)  to  F  (iv)  :  Acknowledgment  by  plaintiff  against  payment  of 
electricity bill.


