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IN THE COURT OF CIVIL JUDGE NO. 3, KAMRUP, GUWAHATI.

Present :     Shri S.K. Poddar, AJS,           Civil Judge No. 3, Kamrup, Guwahati.
Saturday, the 17  th   day of November, 2012.  

MONEY SUIT NO. 101/2010Shri Soven Deka ..... Plaintiff.                                               -vs-The Oriental Insurance Company Ltd.              ....       Defendants.
This suit coming on for final hearing on 18/10/12 in the presence of:-

Sri A.C. Sarma,                       ……………… Advocate for the plaintiff. Smt. B.L.Talukdar,         ………………..Advocate for the defendants.
And having stood for consideration to this day, the Court delivered the following judgment :-

J U D G M E N T

This is a suit for realisation of Rs. 2,82,000/- with interest under the insurance plicy.
1. Plaintiffs' case, in brief, is that for earning his livelihood, he has opened a pan shop by constructing one chali house at Milanpur Road, 
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Chandmari, Guwahati and subsequently extended       ……….   contd  at P/2  his business by starting a photostat centre in the said shop. He has also obtained a trade licence from the GMC. For convenience of his business, he  took  loan  from  Central  Bank  of  India  and  also  obtained  financial assistance from ASDC. He has insured his business i.e. the shop premises and  the  stocks  by  taking  the  Shop  Keeper's  Insurance  Policy  of  the defendant Insurance Company vide Policy No. 246/2000 for the period from 08/07/1999 to 07/07/2000 by paying the premium of Rs. 1062/-. The policy was issued for different amount under respective heads having coverage of fire and allied perils,  burglary and house breaking etc.  The business  of  the  plaintiff  picked  up  and  by  this,  he  has  created  some enemies.  His  sister  Tarali  Deka also  used to  help  him in the  business. Subsequently on a  false allegation,  Chandmari  PS arrested the plaintiff and his sister in connection with Chandmari PS Case No. 300/99 and was remanded  to  judicial  custody.  Taking  advantage  of  plaintiff 's  absence, some miscreants completely destroyed the shop house on 03/12/99 and also stolen away the valuable articles. After release from the jail custody, on  10/12/99  his  sister  Smti  Tarali  Deka  lodged  an  FIR  before  the Chandmari  PS  informing destruction  and  theft  of  their  photostat  shop premises and accordingly, Chandmari PS Case No. 325/99 was registered and  investigated  into.  Subsequently  on  03/09/2000,  Chandmari  PS submitted the final report by stating that the case is true u/s 427/380 IPC but no clue of accused. The said final report was accepted by Ld. CJM on 22/04/2000. For the damages caused to his shop premises and the stocks and stationery, photostat machine, Godrej Refrigerator etc. he has lodged a claim before the defendant No. 2 for indemnifying the loss sustained by him. Along with the claim, he has submitted all the relevant documents in support of his claim to the Surveyor of the Company and the plaintiff was under the bonafide expectation that  his claim would be settled by the company. However, due to non-settlement of the claim, the plaintiff has moved  the  District  Consumer  Disputes  Redressal  Forum,  Kamrup claiming an amount of Rs. 2,82,000/- against the defendant company and his petition was registered as Consumer Protection Case No. 92/01. Ld. 
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District Consumer Forum was pleased to                         ……….   contd  at P/3  dismiss his case by passing the judgment on 26/08/02 by holding that as plaintiff has failed to submit the documents to the Surveyor, as such, the Insurance Company is not negligent and deficient in service. It has also opined that it will be proper to adjudicate the matter before a Civil Court. Against the said judgment of dismissal, the plaintiff preferred an Appeal before the Ld.  State Consumer Redressal  Commission at  Guwahati  and after hearing both sides, vide judgment dated 18/02/10, the said appeal was dismissed. Finding no alternative, the plaintiff has filed the instant suit by claiming compensation of Rs. 2,82,000/- being the value of policy amount with interest. 2. The  defendants  have  contested  the  suit  by  filing  a  written statement.  Apart  from usual  legal  pleas like non-maintainability  of  the suit,  suit  is  barred by law of limitation,  no cause of  action against the defendants, this Court has no jurisdiction, suit is bad for waiver, estoppel, plaintiff has no right to institute this suit, bad for non-joinder of necessary party etc., the defendants admitted the fact of issuance of Insurance Policy vide No. 246/2000 from the period from 08/07/99 to 07/07/2000. It is further  pleaded that  District  Consumer Forum has  rightly  rejected the petition  of  the  plaintiff  as  he  failed  to  prove  his  claim  by  submitting documents. It is also pleaded that against the dismissal of the appeal by the State Commission, the plaintiff ought to have preferred appeal before the National forum and as such, the plaintiff is not entitled to any relief. 3. On the basis of above pleadings, my Ld. Predecessor-in-office has framed the following issues and additional issues:-
1. Is there any cause of action for the suit?2. Is the suit barred by law of limitation?3. Whether the suit is bad for non-joinder of necessary parties?4. Whether the plaintiff has any right to institute the suit at this stage?
5. Whether the plaintiff  is  entitled to a decree for realisation of  Rs. 2,82,000/-  from  the  defendant  company  with  pendente-lite  and future interest @ 14% per annum?6. To what other relief/relief(s), the parties are entitled?
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……….   contd  at P/4   4. On the above pleadings, the plaintiff side submitted affidavit for  evidence  of  3  witnesses  whereas  defendants  have  examined  one witness.5. I have heard oral arguments of Ld. Advocates for both sides and gone through the record. It may be noted here that after hearing of argument of both sides, the plaintiff side has submitted a petition under Order  13  Rule  1  read  with  Order  7  Rule  14  CPC  for  accepting  the statement of account prepared by one Chartered Accountant. On the date of judgment fixed i.e. on 18/10/12, the defendant side has also submitted a copy of letter issued by ADC, Kamrup to the Consumer Forum stating that he could not send the record of eviction case against the plaintiff.  Both the documents were provisionally admitted for taking judicial notice only. Let me discuss the evidence and pleadings issue wise.
DECISION AND REASONS THEREOF :-6. Issue No. 1 :- This issue relates to cause of action for the suit. Plaintiff has filed the suit for compensation under the Insurance Policy on being  failed  to  get  relief  from  the  Consumer  Forum.  The  defendants though admitted the fact of issuance of policy but denied their liability under  the  said  policy  by  taking  certain  grounds.  From  the  record,  it appears that the shop premises of the plaintiff  was destroyed by some miscreants for which he has to lodge an FIR but upon investigation, police could  not  find  out  the  culprits  and  submitted  final  report.  Insurance Company has refused to honour the claim of the plaintiff on the ground of non-submission of the documents though the plaintiff claimed that he has submitted all the documents. All these facts show that plaintiff has cause of action to institute the suit.7. Issue No. 2:- This issue relates to bar under law of limitation. Admittedly, the occurrence of mischief and theft occurred on 03/12/99, the FIR was lodged on 10/12/99 and police submitted the final report on 03/09/2000.  This  is  a  suit  for  recovery  of  money  under  an insurance Agreement and as such, it should have been filed the suit within 3 years of damage  or  denial  of  the  claim  but  the  instant  suit  was  filed  only  on 
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07/04/10 i.e. almost after 10 years.                                     ……….   contd  at P/5  8. During argument,  Ld. Advocate for the plaintiff  has pleaded that as after the occurrence, they have moved the Consumer Forum for getting their claims settled but the Consumer Forum vide its judgment dated 26/08/02 dismissed the claim against which he has preferred an appeal before the State Consumer Commission which also turned down their  appeal  vide  judgment  dated  18/02/10.  So,  immediately  after passing of the said Appellate Judgment, he moved this Court.  The time taken in litigation before the Consumer Forum should be exempted u/s 14 of  Limitation  Act.  Ld.  Advocate  for  the  defendants  has  resisted  the argument stating that no petition has been filed or no prayer has been made for extension of limitation u/s 14 of the Limitation Act, 1963. 9. I  have  considered  the  submission  of  both  sides.  From  the reading of  the plaint  and also the annexed documents,  it  appears that soon after the occurrence of mischief and damage, the plaintiff moved the Consumer Forum and on failure to get the matter redressed, he went on appeal before the State Commission and lastly on 18/02/10, the appeal was dismissed. Section 14 of the Limitation Act provides for extension of limitation for litigating in any other civil forum or other equivalent forum. In the present case, as per Section 3 of the Consumer Protection Act, Civil Court are not in derogation of  the said Act.  The Consumer Forum was given the powers almost equivalent to Civil Court. The plaintiff has filed the instant suit with the similar relief which he failed to obtain before the Consumer Forum. As such, I am of the considered opinion that a liberal approach needs to be taken though no specific plea has been taken in the plaint or by filing a petition for extension of the time limit in filing the suit. If the period for litigation before the Consumer Forum was waived then the suit appears to be filed within three years and accordingly, I hold that the suit is filed within the period of limitation. This issue is answered in negative and against the defendants. 10. Issue No. 3:- This  issue  relates  to  non-joinder  of  necessary parties. The defendants though taken the plea of non-joinder of necessary parties,  but  in  their  WS  or  in  their  evidence,  they  have  not  stated 
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regarding the parties in absence of which the                 ……….   contd  at P/6  Court cannot pass an effective decree. Except one line plea, no specific names were given. From the facts as narrated above, I am of the opinion that it is a suit for realisation of some damages under an Insurance Policy and for this, the insured and the insurer are the only necessary parties. Both of them are present before this Court and as such,  I hold that no other necessary party was left out. This issue is answered in negative and against the defendants.11. Issue No. 4:- This  issue relates  to  plaintiff 's  right  to  institute the suit at this stage. Though the defendants have taken the plea in their WS by challenging the right of the plaintiff, but except the plea that they have moved the Consumer Court, the plaintiff should not have instituted the suit, rather he should prefer an appeal before the National Consumer Commission. I am not impressed with the argument of the Ld. Advocate for the defendants because Section 3 of Consumer Protection Act laid that powers  of  Civil  Court  are  not  in  derogation  of  any  other  law  in  force rather they are supplementary powers.  The Consumer Forum provides for easy and cheap reliefs and it does not create any bar in maintaining the Civil  suit  on the same cause of  action and same relief,  rather  it  is almost  settled  that  once  a  Civil  Court  is  in  session  of  a  matter,  the Consumer Court should not go forward and not vice versa. Findings of a Consumer Court cannot be treated as res-judicata. As such, the plaintiff has the right to move a Civil Court for getting compensation and damages upon proof of certain conditions. This issue is answered in affirmative and in favour of the plaintiff. 12. Issue No. 5:- This issue relates to plaintiff 's entitlement of the decree for realisation of Rs. 2,82,000/- from the defendants. At para 15 of the  plaint,  the  plaintiff  has  narrated  the  details  of  his  claim  vide  Rs. 5,000/- for public liability,  Rs.  50,000/- for building,  Rs.  1,07,000/- for Photostat  Machine,  Rs.  1,20,000/-  for  Stock  in  trade  containing  of  all kinds  of  stationery  goods  and  Godrej  Refrigerator.  In  the  course  of evidence, the plaintiff examined himself as PW 1 and his sister as PW 3. Evidence of PW 2 got expunged due to non-turning for cross-examination 
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by the defendants.                                                                      ……….   contd  at P/7  The  PW  1  also  submitted  an  additional  affidavit  of  his  evidence  and proved some documents relating to policy. During cross-examination, the plaintiff admitted that in support of his claim of Rs. 2,82,000/- as made in para 15 of his plaint,  he did not submit a single scrap of paper in the Court. He further went on admitting that he has constructed the house on PWD land but he has not filed any papers to show granting any authority for construction of the said house by PWD. He also admitted that while taking  the  Insurance  Policy,  he  has  not  disclosed  to  the  Insurance Company regarding the ownership of the land over which the house was situated. While taking trade license,  he has not annexed any document regarding ownership of the land and building. He denied the suggestion that as he was illegally occupying the Govt. Land, on 03/12/99, he was evicted  by  the  Govt.  Agencies.  He  also  admitted  that  on  the  date  of occurrence,  none  of  his  family  members  had  informed  the  police regarding damage of properties. His sister who came out on bail after two days,  informed the matter to police on 10/12/99.  He further admitted that in Ext-9, though he has mentioned regarding submission of papers to the Surveyor of Insurance Company, no list was annexed regarding the documents submitted. He also admitted that he has not made any prayer before the Court for calling the documents submitted by him before the Surveyor/defendant  Company.  On  the  date  of  occurrence,  he  was  on judicial custody and as such, he cannot say who has damaged his house. Same is the evidence of his sister Tarali Deka, PW 3. She admitted that on the date of occurrence, her parents, brothers and sisters were present in the house. She and her brother, the plaintiff, were arrested on 12/11/99. After  two days of  her arrest,  she came out  of  the jail  custody and her brother came out after 7 days of jail custody. She also admitted that they are not the owner of the land of their shop premises. She also admitted that in her evidence on affidavit,  she has not mentioned regarding the properties taken away by the miscreants. Even she was never informed as to who has taken away the goods. The defendants in their evidence have denied regarding the receipt  of  the papers for  settlement of  the claim 
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though the policy was admitted.                                       ……….   contd  at P/8  13. From the  documents  submitted by plaintiff,  it  appears that there is no dispute that on the date of occurrence, the defendant company has issued a shop keepers Insurance Policy in favour of the plaintiff by undertaking to indemnify certain amounts under various heads such as Rs.  5,000/-  for  public  liability,  Rs.  50,000/-  for  fire  and  allied  perils (buildings),  Rs.  20,000/-  for  fire  and  allied  perils  (contents),  Rs. 1,07,000/- Photostat Machine and Godrej Refriegerator, Rs. 1,00,000/- for the stock in trade containing of  all  kinds of  stationery goods and ,  Rs. 1,20,000/-  for  burglary  and  house-breaking  and  Rs.  1,000/-  cash  in counter. It is a well known fact that for obtaining a Insurance Policy, the insured  has  to  declare  true  information  and  upon  happenings  of  the particular contingency, he is to prove giving documents in support of his claim. In the present case, the defendant company all along pleaded that inspite of repeated request, the plaintiff failed to produce any document in  support  of  his  claim.  From the  judgment  of  the  Consumer Court,  it appears that the claim of the plaintiff was rejected on the same ground of non-filing of the documents. Even while filing of the suit, it appears that the plaintiff except filing the Insurance Policy, police report etc. has not filed any document to substantiate his claim regarding having photostate machine, refrizarator stock in his shop. There is no single paper to show that his house was valued at Rs. 50,000/-, he owns a Photostat Machine on the date of occurrence or he has a stock of the claimed amount. Mere granting of policy for a particular amount does not entitle the claimant to rush to a Court without proving any supporting document for the said claim. In the present case in hand, the plaintiff  ought to have filed the documents  showing  his  ownership/existence  of  a  Photostat  Machine, Godrej Refrigerator and stock of Rs. 1,20,000/- on the date of occurrence. No doubt, he has obtained a policy of Rs. 1,20,000/- for the stocks but that does not automatically entitle him to get the claim. Insurance claims are granted on the basis of actual damage subject to maximum amount of the policy and not on the basis of amount of policy granted. 14. It may be noted here that on completion of initial arguments, 
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plaintiff has submitted one copy of                                 ……….   contd  at P/9  Income  Tax  Statement  which  was  provisionally  admitted  for  taking judicial notice only. On scrutiny it appears that said document is beyond their  pleadings.  Neither  in  evidence nor in  pleadings,  the  plaintiff  had ever submitted that he maintained books of accounts for his pan shop and photostat centre and that too his accounts were audited by a Chartered Accountant.  The  plaintiff  neither  produced  the  said  documents  either before the Consumer Forum nor at the time of filing of this suit for giving an opportunity to the other side to testify the veracity of the documents. Even there is no document that after the said accounting year, he used to maintain books of account and got the same audited. On a bare perusal of the documents i.e.  the balance sheet of  profit  and loss account for the period from 01/04/99 to 13/11/99, it appears that it was prepared by Hussain  and Company,  Chartered  Accountants  with  a  note  of  Auditors Report.  The said  profit  and  loss  account  shows a  gross  transaction of 3,26,000/- only. As per the Income Tax Law, a firm need not make any audit below Rs. 40,00,000/- of transaction. The said balance sheet shown to have been signed on 31/05/2000 and as such,  it  is  well  within the knowledge of  the  plaintiff  but  as  stated  earlier,  he  has  not  mentioned regarding the existence of this document before any of the forums. As no reliance can be placed on said document. 15. During  evidence  plaintiff  also  proved  the  final  report  of Chandmari PS Case No. 325/99. On going through the contents of the said final report, it appears that on 03/12/99, some unknown culprits entered into  the  photostat  shop  and  damaged  some  articles  and  some  other articles were stolen away. There is no mention of total damage of the said photostat  shop  building  or  even  commission  of  theft  of  photostat machine, Godrej Refrigerator, stock in trade etc. The FIR was lodged on 10/12/99 i.e. after 7 days of the occurrence. Though it is stated that PW 2 was in jail on the date of occurrence but from the cross-examination it was clear that plaintiff and his sister were arrested on 12/11/99 and both of them have returned home within 7 days i.e. well ahead of 03/12/99. So, the  plea  that  on  the  date  of  occurrence,  they  were  in  jail  is  also  not 
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supported by their own evidence.                                         ……….   contd  at P/10  16. Considering  all  above,  particularly  non-submission  of  any document showing existence of stock, Photostat Machine, Freeze etc. in the shop premises, delayed lodging of FIR without details of the amounts stolen away and the  un corroborated facts  that  plaintiff  and his  sister were in jail on the date of occurrence leads me to conclude that plaintiff has  failed  to  prove  the  fact  of  suffering  any  damage  by  unknown miscreants  giving  cogent  evidence.  It  may  be  noted  here  that  during evidence  defendants  have  taken  the  plea  that  on  03/12/99  District Administration has carried an eviction process by demolishing the house of the plaintiff. But no such plea was taken in the WS and hence I am not considering the said plea as the cause of damage of the insured house. Admittedly, the plaintiff has got the policy of Insurance by suppression of material facts regarding ownership of the land etc. and on that count also, he is not entitled for any relief from the defendant company. Considering all above, the issue is answered in negative and against the plaintiff.17. Issue No. 6:- This  issue  relates  to  reliefs.  In  view  of  above discussion particularly on issue No. 5, the plaintiff is not entitled for any relief in the suit. In the result, the plaintiff 's suit deserves to be dismissed on contest without cost. 
O R D E R  18. Plaintiff 's suit is dismissed on contest without cost.19. Prepare the decree accordingly within 15 days.Given under my hand and seal of this Court on this the 17th day of November, 2012.

   Civil Judge No. 3,Kamrup, Guwahati. Dictated and corrected by me 
        Civil Judge No. 3,     Kamrup, Guwahati.


