
IN THE COURT OF THE ASSISTANT SESSIONS JUDGE NO. 3, KAMRUP, GUWAHATI. Present :- Sri S. K. Poddar, AJS,Assistant Sessions Judge No. 3, Kamrup, Guwahati.
Sessions Case No. 276(K)/2010 u/s 324/326/307/34 IPC(Arising out of  G.R. Case No. 3628/06)

STATE OF ASSAM-vs-1. Shri Nitai Boro,2. Shri Kanteswar Boro,3. Shri Bipul Boro, 4. Shri Jahas Boro, 5. Malin Boro            …. Accused.
Committed by:- Shri M. Ali,            Addl. CJM, Kamrup, Guwahati.  
Advocate Appeared:-Mr. N. Sharma, Addl. P.P………………   Advocate for the prosecution.Mr. J. Ali           ……………………           Advocate for the defence.
Date of Evidence:- 11/11/12, 01/09/11, 03/01/12, 05/03/12, 24/04/12, Date of Argument:- 02/11/12,Date of Judgment:-  16/11/12.

J U D G M E N T

1. Prosecution case, in brief, is that on 26/06/06 one Shri Malati Boro lodged an FIR with O/C, Boki PS alleging interalia that on that day, at about 2.30 PM, while her husband Ranjit Boro was returning from the house of Shri Nabin Boro, the accused persons armed with 'Dao”, “Lathi” etc. wrongfully restrained her husband and with an intention to murder 
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him, caused grievous injuries on his person.                ……… Contd.  at P/22. On  receipt  of  the  FIR,  Boko  PS  Case  No.  154/06  u/s 341/326/307/34  IPC  was  registered  and  investigated  into.  During investigation,  the  victim  was  examined  and  the  accused  persons  were arrested  and  remanded  to  judicial  custody.  In  due  time,  the  accused persons were released on bail.  On completion of  investigation,  I/O has submitted the charge-sheet against the above named five accused persons U/s 341/326/307/34 IPC. 3. On receipt of the charge-sheet, attendance of accused persons was compelled by issuance of summons. After furnishing copies, Ld. Addl. CJM, Kamrup, Guwahati had committed the case for trial before the Court of  Sessions.  Subsequently,  the  case  was  made  over  to  this  Court  for disposal. 4. After hearing both sides, vide order dated 20/09/10 my Ld. Predecessor-in-office  has  framed  charges  u/s  324/326/307/34  IPC against the above named five accused persons to which they pleaded not guilty and claimed to stand trial. 5. During  trial,  prosecution  side  examined  Shri  Pradip  Boro, brother  of  the  victim  as  PW  1,  the  victim  Ranjit  Boro  as  PW  2,  the informant Smti Malati Boro as PW 3, Shri Hitesh Rabha, the scribe of the FIR as PW 4, the I/O Shri Fakaruddin Barbhuyan as PW 5 and Dr. A.K. Baishya, the Medical Officer as PW 6. 6. On completion of the prosecution evidence, accused persons were examined u/s 313 Cr.P.C. Defence case is of total denial and false implication. From the trend of cross-examination, the further defence plea appears  to  be  that  under  intoxication,  the  victim  Ranjit  Boro  tried  to misbehave  some  ladies  of  the  village  and  as  such,  the  local  people restrained him. It is also the plea of the defence that accused Kanteswar Boro  was  not  present  on  the  date  of  occurrence.  Defence  declined  to adduce any evidence in their defence.7. I  have heard oral  arguments of  Ld.  Advocate for both sides and gone through the case record. 
……… Contd.  at P/3
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POINTS FOR DETERMINATION :-8. i) Whether on 26/06/06 at  about 2.30 PM,  the accused persons  in  furtherance  of  their  common  intention  voluntarily caused simple and grievous hurt to Ranjit Boro with sharp cutting object?
ii)             Whether the accused persons did so with an intention to cause the death of the victim?
DECISION AND REASONS THEREOF :-9. PW  1  in  his  evidence  deposed  that  about  four  years  back (deposing  on  11/11/10),  while  he  was  busy  in  cutting  pig  for  the villagers, the accused persons were standing nearby. Accused Kanteswar had a “Lathi” in his hand and the other accused persons had “Dao” in their hands. On arrival of Ranjit, the accused persons physically assaulted him causing  injuries  on  the  hand,  shoulder,  head,  neck  by  stabbing with  a “Dao”  and  flew  away  from  the  place  of  occurrence.  In  his  cross-examination, he admitted that Ranjit was his own brother. He cannot say that on the previous night, Ranjit physically assaulted Nitai Boro. He also denied that for that occurrence, Nitai Boro lodged an FIR against Ranjit at Boko  PS.  He  also  denied  that  Ranjit  also  physically  assaulted  him.  He cannot  say  as  to  present  where  about  of  his  brother.  He  denied  the defence suggestion that his brother was a drunker and created nuisance in the village. He admitted that on the date of occurrence, “Bathow Puja” was  organised  in  the  village  and  he  was  busy  in  cutting  pig  in  the courtyard of a villager. His brother lives in a separate village. He denied that his brother chased Johan Boro and for that the villagers physically assaulted Ranjit. He also denied that due to filing of the case by Nitai Boro against  Ranjit,  they  have  filed  this  false  case  against  the  villagers.  He admitted  that  his  sister-in  law  Malati  was  not  present  at  the  place  of occurrence. 10. PW 2 Ranjit Boro in his evidence deposed that while he was returning from home at about 3 P.M., one Mantu Boro asked him to stop near the Puja pandal.  By this time, accused persons namely Kanteswar, 
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Jahar, Bipul, Nitai and Malin Boro                        ……… Contd.  at P/4came out of the house and physically assaulted him with a “Dao” causing injuries on his neck,  hand and shoulder by giving stab injuries.  All  the accused persons had “Dao” in their hands. In his cross-examination, he admitted that he was a resident of Alekjar Village which is situated at a distance of  about 5-6 km from the place of  occurrence.  He denied the defence suggestion that on the previous night, he physically injured Nitai Boro and on this occurrence, Nitai Boro was lying in his house in injured condition. He also denied the defence suggestion that accused Kanteswar was not present at the place of occurrence as he came to his house on the next  day.  He  also  denied  the  defence  suggestion  that  on  that  day,  he created nuisance in intoxicated condition. He admitted that on the day of occurrence, for the occasion of Puja, people of the locality cut a pig. He denied that after taking liquor,  he tried to misbehave Malati  and three other women. He also denied that on the date of occurrence, he physically assaulted Jawaharlal and while attempting to cause injury to others, the villagers rescued them and he was man-handled. He also denied that the injuries as shown on his person were old injuries. He further denied that on the previous night, at about 9 PM, he inflicted injuries on Kanteswar Boro. He also denied regarding his previous conviction on the allegation of causing injuries to a Nepali fellow. He denied the defence suggestion that accused persons did not physically assault him. 11. PW 3 Smti Malati Boro in her evidence deposed that about six years back, at about 3 PM, while her husband was returning form village Laomara,  and reached in front  of  the house of  accused Kanteswar,  the accused persons pulled him and physically assaulted him causing injuries. After causing injuries, accuseds  appeared at police station. At about 5 PM, she got information from one Prabin. The brother of the victim brought her husband to their village and thereafter he was taken to Medical for treatment. There from they were sent to police station wherefrom police took the victim to Guwahati Medical College Hospital. After getting the FIR written,  her  signature  was  taken.  Her  husband  remained  admitted  at Medical for about 50 days. In her cross-examination, she admitted that 
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she has not seen the occurrence on her own.                 ……… Contd.  at P/5She denied the defence suggestion that her husband committed nuisance near the Puja pandal and for that purpose, the villagers after physically assaulting him pushed away from the village. She admitted that she put her signature on the FIR and never put any thumb impression on the FIR. The FIR as shown to her in the case record was not the FIR lodged by her. 12. PW 4 Shri Hitesh Rabha is the scribe of the FIR. He admitted that Ext-1 FIR was written by him at the dictation of one Malati  Boro. After writing, he put his signature as Ext-1(1) as scribe. Malati Boro put her thumb impression in the FIR. In his cross-examination, he admitted that he could not recognise Malati Boro personally. He also admitted that he has not endorsed the fact that the thumb impression of Malati Boro was taken by him in Ext-1 FIR. 13. PW  5  Shri  Fakaruddin  Barbhuyan,  the  I/O  in  his  evidence deposed that on 26/06/06 while he was at Boko PS, on receipt of the FIR, the  same  was  endorsed  to  him.  Malati  Boro  brought  her  husband  in injured condition to police station and as the injuries were serious, he was immediately rushed to GMC on police requisition. Thereafter he went to the place of occurrence at Bantikot Village and recorded the statement of the  witnesses.  Thereafter  the  accused  persons  were  arrested  and forwarded to judicial custody. In his cross-examination, he admitted that he has not submitted the charge-sheet. The FIR was lodged by Malati Boro by putting thumb impression. He denied the defence suggestion that the Ext-1 is not the FIR lodged by Malati Boro, as she used to put signature. 14. PW 6 Dr. Anjan Kr. Baishya in his evidence deposed that on 26/06/06 while he was working as Registrar of Surgery, GMCH, Guwahati, he examined Shri Ranjit Boro of village Alakjari and found the following injuries :-i) Cur injury over beck, right side 5 cm X 1 cm,ii) Cut injury over the right ear, iii)Cut injury over head parietal region, size 6 cm,iv) Cut injury over the nap of the neck, v) Cut injury over occipital area,
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……… Contd.  at P/6

vi)             Cut injury over right side of shoulder region, size 5cm X 2cm,vii) Cut injury over plander region of left hand,
viii) Fracture injuries over right hand and left ulna, fracture over right  metacarpal  bone  (3rd,  4th and  5th)  and  fracture  over  right peroxinal phalanges (4th).  The  said  PW  6  has  opined  that  the  injuries  are  simple  and  grievous caused  by  sharp  object.  He  proved  the  report  as  Ext-2.  In  his  cross-examination, he admitted that such type of injuries might cause due to fall of hard substance or otherwise.  15. From the above evidence on record, let me discuss and decide the  points  formulated.  During  argument  hearing,  Ld.  Advocate  for  the prosecution  has  submitted  that  the  evidence  of  PW  1  and  PW  2  are reliable and self  sufficient.  Though no other independent witness were examined but during cross-examination, the defence has failed to bring any  materials  to  doubt  the  trustworthiness  of  the  witnesses  and truthfulness of the case. He also pointed out that from the medical report, it is clear that the injuries sustained by the PW 2 are both simple and grievous in nature and are caused by sharp object. As such, prosecution has been able to prove the charges against the accused persons. On the other hand, Ld. Advocate for the accused persons has submitted that the very  foundation of  the  case  is  doubtful  i.e.  the  FIR (Ext-1).  PW 3,  the informant has admitted that the FIR shown to her i.e. Ext-1 is not her FIR and as such, the basis of the case is doubtful. He also argued that the place of occurrence is near a puja pandal and as such, there should have been a huge gathering but except the relative witnesses i.e.  the brother of  the injured and the wife of the injured, no other persons were examined by the I/O. Same also makes the case doubtful. 16.  I have considered the submissions. From the evidence of PW 3, it appears that she is a lady who can put signature as apparent from the evidence record sheet where she her signatures in Assamese. During her cross-examination, she categorically admitted that the FIR shown to her i.e. Ext-1 is not the FIR lodged by her. She put signature on the FIR lodged 
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by her.                                                                                ……… Contd.  at P/7In  her  examination-in-chief,  she  admitted that  while  she was with her husband at Hospital, the brother of the injured got one FIR written and took her signature. But the PW 4, the scribe of the Ext-1 FIR deposed that he wrote the FIR on the dictation of Malati Boro. He further admitted that he could not personally recognise said Malati Boro. This part of evidence of PWs 3 and 4 shows that something is wrong somewhere. PW 3 Malati Boro definitely was not present before the PW 4 for giving dictation to write the FIR Ext-1. According to her, it was her brother-in-law who got the FIR written and obtained her signature before submitting it to police. But the Ext-1 bears only thumb impression. It may be noted here that the accused persons were arrested after one month of the occurrence which also  increases  the  suspicion  regarding  the  change  of  the  FIR.  It  may further be noted here that the FIR was signed on 26/6/06 and the case was registered on 27/06/06. But said FIR was produced before the Ld. CJM, Kamrup for perusal only on 01/07/06. It is the bounden duty of the O/C concerned to report the matter of receipt of FIR before concerned Magistrate immidiatly at no cost after 24 hours. Delayed production of the FIR before the CJM for perusal, is the another ground for disbelieving the genuineness of the FIR.  view of above, the very foundation of the case appears to be doubtful. 17. Now coming to the facts of the case, PWs 3 and 4 are not the eye witnesses. From the evidence of witnesses, it is apparent that there is no denial that PW 2 got injuries on his person. From the evidence of PW 2, the victim, it appears that he got cut injuries on his shoulder, neck, head, finger etc. The above evidence was supported by PW 1 and PW 3 so far getting injuries is concerned. From the evidence of PW 6, it appears that the victim got stab injuries and cut injuries on 6-7 places of his person. There is no discrepancy regarding the place of injuries and the nature of weapon used. Though in cross-examination PW 6, the M/O admitted that the injured may get the injuries by falling on hard substance or otherwise, but  from  the  number  of  injuries  sustained  by  him,  it  appears  to  be impossible to sustain the said injuries by falling on hard substance not in 
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a single fall but in even on repeated fall.                           ……… Contd.  at P/8All the cut marks on the person of the injured at several places cannot be inflicted on a single or multiple fall unless given by some persons with sharp object. From the evidence, it can safely be held that the victim has got simple and grievous injuries caused by sharp object on his person.18. The PW 1 though claims himself to be eye witness, but in his evidence, he stated that he was busy in cutting pig at the courtyard of a person. He did not disclose the name of the person in whose house he was busy in cutting pig. According to PW 2, the occurrence took place on the road near puja pandal. PW 1 stated that accused persons were standing near the place of  cutting pig.  While Kanteswar Boro had “Lathi”  in his hand  and  others  had  “Dao”  in  their  hands.  He  also  deposed  that  the occurrence took place when his brother Ranjit Boro came near the place of cutting pig. But PW 2, the victim stated that initially he was pulled by one Mantu Boro from the cycle and then the accused persons who have “Daos”  in  their  hands,  physically  assaulted him.  He has not  mentioned regarding the presence of PW 1 near the place of occurrence. The very presence of PW 1 becomes doubtful due to non-disclosure of the fact by PW 2, the victim. The above doubt got increased due to non-examination of  the  other  villagers  by  the  I/O.  PW  2  never  stated  that  accused Kanteswar had a “Lathi” in his hand. 19. However, regarding the charge of intention to commit murder though  in  the  FIR  Ext-1  there  was  a  whisper  of  causing  injuries  with intention to kill her husband, but during evidence before Court, the PW 2, the victim or the other PWs namely PW 1 and PW 3 did not utter a single word regarding intention of the accused to commit murder. Section 307 IPC is based on the mensrea i.e. intention of the accused persons, it cannot be automatically presumed from the nature of the injuries. Due to absence of  the  materials,  I  have  no  option  but  to  hold  that  while  causing  the injuries, there was no intention to commit murder. As such, ingredients of Section 307 are missing.20. From the totality of  the facts I  hold that though the fact of getting  grievous  injuries  by  the  victim  Ranjit  Boro  is  proved  beyond 
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doubt, but there is lack of                                                  ……… Contd.  at P/9cogent  evidence  to  show  involvement  of  the  accused  persons  in committing the offence of inflicting injuries as on the victim. Change of FIR, which is apparent from the evidence of PW 3 caused serious doubt on the genuineness of the prosecution case particularly involvement of the accused persons.  So, I  am of the opinion that it is a fit  case where the accused persons are entitled for benefit of doubt. 21. Considering  all  above,  I  hold that  prosecution has  failed to prove the charges against the above-named accused persons and as such, they are acquitted from the charges u/s 324/326/307/34 IPC and set at liberty forthwith. 22. Bail  bonds  executed  by  the  accused  and  their  sureties  are extended for next six months as per provision of Section 437 (a) of Cr.P.C. 23. Send a copy of the judgment to District Magistrate, Kamrup (R) u/s 365 Cr.P.C.24. Judgment is pronounced in open court.  Case is disposed on contest.Given under my hand and seal of this Court on this the 16th day of November, 2012 at Guwahati.
Asstt. Sessions Judge No. 3,        Kamrup, Guwahati.Dictated and corrected by me 

Asstt. Sessions Judge No. 3,Kamrup, Guwahati.
 

……… Contd.  at P/10
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ANNEXURE1.  Prosecution Witnesses:-P.W. 1:-  Shri Pradip Boro, P.W. 2:-  Shri Ranjit Boro,P.W. 3:-  Smti Malati Boro (informant),P.W. 4:-  Shri Hitesh Rabha,P.W. 5:- Shri Fakaruddin Barbhuyan (I/O),P.W. 6:- Dr. Anjan Kr. Baishya, (M.O.).2.  Defence Witnesses:-  None

3.  Court Witnesses:- None
4.  Prosecution Exhibits:- (papers)Exbt.  1:- FIRExbt.  2:- Medical reportExbt. 3:-  Charge Sheet.
5.  Defence Exhibits:-  Nil

                      Assistant Sessions Judge No. 3,Kamrup, Guwahati. 


	ANNEXURE

