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District:   KAMRUP.  

IN THE COURT OF CIVIL JUDGE NO. 3, KAMRUP, GUWAHATI.

Present:- Sri S. K. Poddar, A.J.S.   Civil Judge No. 3, Kamrup, Guwahati.  
Friday, the 1  6  th   Day of November, 2012.  

Misc.  Appeal No.   50/2012  

Shri Prafulla Kr. Sarma & Ors  ......……..         Appellants/defendants.-versus-Tarun Nagar Unnayan Samity & Ors ....... Respondents/defendants.
This appeal coming on for final hearing on 18.10.2012 in the presence of –Mr. S. Ali                  ……          Advocate/Pleader for Appellant.Mr. H. Nath  .........                 Advocate/Pleader for respondents.
and having stood for consideration to this day, the Court delivered the following Judgment:-

J U D G M E N T1. This appeal under Order XLIII Rule 1(r) read with Section 151 of  the CPC is  preferred by the appellants/defendants  against  the order dated 08/10/12 passed by Ld. Munsiff No. 3, Kamrup, Guwahati in Misc (J) Case No. 523/12. 
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2. Respondents/plaintiffs has entered appearance through their engaged  Advocate  on the  strength  of  caveat  and contested  the  appeal. Case record of Misc. (J) Case No. 523/2012 was called for.  ….  .. contd.. at p/2  3. I  have  heard  learned  advocate  for  both  the  sides,  gone through  the  appeal  memo  and  the  case  record  of  Misc.  (J)  Case  No. 523/2012. 4. The facts leading to the title suit and petition for injunction before trial court, in brief, are that the Tarun Nagar, Unnayan Samity, the petitioner No. 1 (herein after  termed as Samity) is a society registered under the Societies Registration Act, 1860 having its registration No. 2506 and  established  in  the  year  1970  and  is  represented  by  its  General Secretary Shri Bishwanath Das, the petitioner No. 2 and the President Shri Duleswar Sarma, the petitioner No. 3. The petitioner Nos. 2 and 3 were declared elected in the elections held on 19/12/10 for a term of 2(two) years as per the Constitution of the Samity and the said term will expire on 22/12/12. An Executive Committed was also formed. There are 499 members in the Voters List of the Samity. The samity has got its own Bye-laws on the basis of which samity govern itself. It is alleged that defendant No. 12 Shri Suraj Chowdhury who lost the election lodged an FIR alleging that there was foul play in the lucky draw conducted by the samity and accordingly petitioner No. 2 was arrested. When the petitioner No. 2 was in jail, OP No. 15 Amit Agarwala along with Suraj Choudhury threatened the President  Shri  Duleswar Sarma to get  him arrested,  if  he does not resign  and  dissolve  the  committee.  Under  such  threat,  signature  of petitioner  no.  3  was  taken  and  a  resignation  letter  was  drafted  on 03/11/11 and sent  to  OP Prafulla  Kr.  Sarma.  Thereafter  on 08/11/11, Duleswar Sarma requested Prafulla Sarma to reject his resignation letter as the same was given when he was not in sound mind and health. But OP No. 1 Prafulla Sarma did nothing to redress the grievance of Shri Duleswar Sarma. on 12/11/11, in collusion with other Ops, a meeting was coveyd at Tarun Nagar Unnayan Samity premises and illegally an Adhoc Committee was  formed  by  dissolving  the  elected  committee  and  on  15/11/11 published a notice to that effect. The petitioners further alleged that the 
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Samity led by petitioners/plaintiffs is still functioning and is carrying out its works as usual although they are facing resistance from the OPs. On those allegation, the petitioners,                                              ….  .. contd.. at p/3  filed  a  suit  for  declaration  the  adhoc  committee  as  illegal,  injunction against them from holding election etc.  On the above pleadings, they have also filed a petition for temporary injunction which was partially granted restraining the adhoc committee from holding elections but allowed the adhoc  committee  to  continue  to  work  of  development  in  the  name  of society.5. During  pendency  of  the  main  suit,  the  petitioners  has  filed another petition for restraining the adhoc committee  in organizing the Durga Puja  in  the  cultural  complex  of  the  samity  to  be  held  from 21st October, 2012 and stated that the committee headed by the petitioner are making preparations for the same. However, to the utter surprise, the Ops under the banner of Adhoc Committee are also making preparations for holding Durga Puja in the cultural premises of the Tarun Nagar Unnayan Samity  and for  that  purpose,  the Ops also held a  meeting  on 29th July, 2012. The petitioners also vide letter dated 28/07/12 informed the Ops about their intention to organise Durga Puja but to no avail. It is alleged that the Ops have no right to organise Durga Puja in the Cultural Premises of the Samity. Under the above circumstances, the petitioners prayed for temporary  injunction  restraining  the  Ops  from  holding  Durga  Puja  as above. 6. Against the above petition, the Ops/defendants contested the proceeding by filing the written objections. The OPs/defendants in their written objection contended that the present prayer of the petitioners is a subject  matter  which  is  beyond  the  pleadings  and  beyond  the  reliefs claimed in the suit and as such, the same is liable to be dismissed. The injunction  petition  is  not  maintainable  in  view  of  the  fact  that  the petitioners  have  lost  the  status  of  office  bearers  of  Samity  by  their conduct. The present injunction petition is contemptuous and against the order of this Court dated 18/02/12 passed in Misc (J) Case No. 105/12 whereby the present ad-hoc committee has been allowed to conduct the 
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affairs of the Samity in all respects till the final decision of the suit. The Ad-hoc Committee of the Samity has constituted a Sub-Committee namely “Tarun Nagar Sarbajanin Durga Puja Samity”                         ….  .. contd.. at p/4  and has already placed orders for making the idol of Goddess Durga with a renowned artist from Kolkata which will cost more than a lakh. For the purpose of smooth running the affairs and the functions of Durga Puja, the adhoc committee has also prepared a budget of Rs. 5-6 lakhs. The adhoc committee  has  already  collected  huge  amount  of  donations  and contributions in various kinds. Therefore, if injunction is granted, it will create chaos and the OPs will suffer irreparable loss. The petitioner Nos. 2 and 3 have been discarded by the Tarun Nagar residents for their tainted character.  The  cultural  premises  of  the  Samity  is  in  possession  and custody of the present Adhoc Committee and as such, petitioners cannot claim to organise Durga Puja thereon.7. Upon  hearing  both  sides,  Ld.  trial  Court  vide  order  dated 08/10/12  has  been  pleased  to  pass  an  order  of  temporary  injunction restraining the Ops/appellants  from holding Durga Puja in the Cultural Complex of  the  Tarun Nagar  Unnayan Samity  from 21st October,  2012. Against this order, the OPs/respondents have filed the instant appeal on the following amongst other grounds :-

a) That while passing the order, the Ld. Trial Court has failed to  

consider  the  case  of  the  appellants/OPs  and  the  documents  

submitted by them;

b) That while passing the order, Ld. Trial Court has ignored the  

earlier order dated 18/02/12 as passed in Misc (J) Case No. 105/12  

whereby the adhoc committee was allowed to function on behalf of  

the Samity;

c) That Ld. Trial Court has not recorded findings its satisfaction  

on  existence  of  prima  facie  case,  balance  of  convenience  and  

suffering of irreparable loss and injury in favour of the petitioners;

d) That Ld. Trial Court did not consider the fact that the plaintiffs  

have  no  right  to  institute  the  suit  and  the  petition  after  their  

resignation;
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e) That  Ld.  Trial  Court  has  not  considered  the  contents  of  the  

petition are beyond pleadings of the main suit;       ….  .. contd.. at p/5  
f) That Ld. Trial Court should not have entertained the matter as  

the matter of celebration of Durga Puja and other festivals being not  

to be decided by the Courts;

g) That Ld. Trial Court has failed to consider that there was no  

violation or infringement of the civil rights of the petitioners;

h) That Ld. Trial Court has failed to consider the steps taken by  

the  appellants/OPs  by  spending  a  huge  amount  of  money  and  

complying  various  formalities  in  holding  the  Puja  in  the  Cultural  

Complex.  8. Along  with  the  appeal  memo,  the  appellants  have  filed  a petition for stay of the impugned order. It may be noted here that in view of filling of caveat by the respondents, on receipt of the appeal memo, Ld. Advocate for the caveators/respondents was heard. As agreed by both the sides, LCR was called for final hearing of the appeal on merit. 9. It  will  be  pertinent  to  mention  here  that,  prior  to  detail hearing on merit, in view of religious sentiment of both the sides, chance was offered to both the sides for amicable settlement and hearing of the matter on merit was adjourned for three dates within 6 days and upon failure of the process of amicable settlement, the matter was finally heard on 18/10/12 for disposal of the appeal on merit. However, due to paucity of time i.e. as the Durga Puja will start from 21.10.2012, and civil courts are heading for long vacation w.e.f. 21.10.2012, after hearing the matter on merit and in view of urgency of the matter, operation of the impugned order was stayed till pronouncing of judgment, which  was fixed after puja vacation.
Point for determination in this appeal is: 10. (i) whether the impugned order is just and proper or needs any  

interference in this appeal on the grounds agitated by the appellants.11. In  course  of  argument,  Ld.  Advocate  Mr.  Samnur  Ali, appearing on behalf of the appellants, while reiterating the grounds taken 
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in the appeal memo has also relied upon a series of reported cases i.e.  2005 (10) SCC 11, 2006 (8) SCC 367, 1999 (2) SCC 377, 2010 (1) SCC 689, 1992 (1) SCC 719, 1995 (5) SCC 545, (2002) 1 GLR 453, (1995) 1 GLR 43, (1997) 1 GLT 282, AIR 2001 DEL 435;                                         ….  .. contd.. at p/6  and tried  to impress upon the Court that the order passed by Ld. Trial Court was arbitrary, capricious, beyond jurisdiction, bad in law and was passed in violation of the time tested three golden principles of granting temporary injunction. Ld. Advocate for the appellants has also drawn my attention to a letter issued by plaintiffs/respondents by which they have asked the appellants to handover the possession of the Cultural Complex to  the  petitioners/respondents  and argued that  this  letter  itself  shows that the petitioners/respondents are out of possession of the said Cultural Complex of Tarun Nagar area. It is their further argument that the letter supports the pleadings and stand taken by the appellants/OPs that they have constructed the Idol inside the Cultural Complex and spent lots of money for holding the Durga Puja in that Complex. It is also argued that it will  not  be  possible  on  their  part  to  remove  the  Durga  Idol  from  the Complex in such short notice and to set it up in another suitable location. 12. On the other hand, Ld. Advocate Mr. Hemen Nath, appearing for the respondents/petitioners while supporting the order of injunction has  submitted  that  the  appeal  was  filed  on  mis-conception  of  facts particularly Ld.  Trial  Court has not restrained the appellants/OPs from holding Puja, rather it is simply restrained them from holding the puja on the Cultural Complex of Tarun Nagar Unnayan Samity. 13. Before proceeding further to decide the matter on its merit, I would  like  to  remind  myself  on  the  powers  of  appellate  court  while deciding an appeal against the order of granting temporary injunction by trial court,  in view of the ratio laid down by Hon'ble Supreme Court of India in the case of Wander Ltd. & Anr. Vs.  Antox India P. Ltd. MANU/ SC/0595/1990/1990 (Supp) SCC 727. In this case, it was held ….. 

“9. The appeals before the Division Bench were against the exercise of  
discretion by the Single Judge. In such appeals, the Appellate Court will  
not interfere with the exercise of discretion of the court of first instance  
and substitute its own discretion except where the discretion has been  
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shown to have been exercised arbitrarily, or capriciously or perversely  
or where the court had ignored the settled principles of law regulating  
grant or refusal of interlocutory injunctions. An appeal against exercise  
of discretion is said to be an appeal on principle. Appellate Court will  
not reassess the material and seek to reach a conclusion different from  
the one reached by the                                                            ….  .. contd.. at p/7  
court below if the one reached by the court was reasonably possible on  
the material.  The appellate court would normally not be justified in  
interfering with the exercise of discretion under appeal solely on the  
ground that if it had considered the matter at the trial stage it would  
have come to a contrary conclusion. If the discretion has been exercised  
by the Trial Court reasonably and in a judicial manner the fact that the  
appellate  court  would  have  taken  a  different  view  may  not  justify  
interference with the trial court's exercise of discretion.”14. Hon’ble Gauhati High Court  in the reported case of Radhabari Tea Company (P) Ltd. --VS-- Mridul Kumar Bhattacharjee and ors [2010 (1) GLT 189] while endorsing the ratio of  Wander Ltd.  & Anr (supra) observed as follows:- 
“(45) Thus, an appeal against exercise of discretionary jurisdiction is  
really an appeal in principle and that is why, unlike a regular appeal, in  
ordinary sense, where whole evidence on record is examined anew by  
the  appellate  Court,  what  is  really  examined,  in  an  appeal  against  
exercise of discretionary jurisdiction, is the legality and validity of the  
order and it can be set aside and should be set aside only when there is  
a patent error on the face of the record or the order is against the  
established or settled principles of law. If two views are possible and a  
view,  which  is  reasonable  and  logical,  has  been  adopted  by  a  trial  
Court, the other view, howsoever appealing, would not be allowed to be  
substituted  in place of  the trial  Court's  views,  which are,  otherwise,  
reasonable and logical.”15. Keeping the above law in mind and the fact that, in the matter in  hand,  I  am  exercising  the  power  of  appellate  court  which  are  very limited in nature, to set aside/reverse the order of temporary injunction, as sought by appellant, it must have to be shown with full satisfaction that the  trial  Court  used  its  power  of  granting  temporary  injunction arbitrarily,  capriciously  or  perversely  and/or  that  the  trial  Court  has ignored  the  settled  principle  of  law  regarding  grant  of  temporary  or interlocutory injunction. 16. In this attempt, learned advocate for appellant has put much stress  to  convince this  court  that  the impugned order not  only suffers 
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from manifest illegality,  irregularity apparent on the face of the record, but also the same was against public policy. To buttress his submissions, learned advocate for appellant has cited the case laws to demonstrate the various requirements of law                                                  ….  .. contd.. at p/8            while granting temporary injunction by and referred various parts of the order. Let me first look at the ratios of the cases cited by learned advocate for appellant.17. In  the  reported  case  of  Dalpat  Kumar  and  Anr.  v.  Prahlad Singh  and  Ors  [ MANU/SC/0715/1991/(1992)  1  SCC  719 ]  Hon'ble Supreme Court of India held that ……….

“Injunction is a judicial process by which a party is required to do or to  
refrain from doing any particular act. It is in the nature of preventive  
relief to a litigant to prevent future possible injury. In other words, the  
court in exercise of the power of granting ad interim injunction is to  
preserve the subject matter of the suit in the status quo for the time  
being. It is settled law that the grant of injunction is a discretionary  
relief.  The exercise thereof  is subject to the court satisfying that (1)  
there is a serious disputed question to be tried in the suit and that an  
act,  on  the  facts  before  the  court,  there  is  probability  of  his  being  
entitled to the relief asked for by the plaintiff/defendant; (2) the court's  
interference is necessary to protect the party from the species of injury.  
In other words, irreparable injury or damage would ensue before the  
legal right would be established at trial; and (3) that the comparative  
hardship  or  mischief  or  inconvenience which is  likely  to  occur from  
withholding the injunction will be greater than that would be likely to  
arise from granting it.
5.  Therefore,  the  burden  is  on  the  plaintiff  by  evidence  aliunde  by  
affidavit or otherwise that there is "a prima facie case" in his favour  
which needs adjudication at the trial. The existence of the prima facie  
right and infraction of the enjoyment of his property or the right is a  
condition for the grant of temporary injunction. Prima facie case is not  
to be confused with prima facie title which has to be established, on  
evidence at the trial.  Only prima facie case is a substantial question  
raised, bona fide, which needs investigation and a decision on merits.  
Satisfaction that there is a prima facie case by itself is not sufficient to  
grant injunction. The Court further has to satisfy that non-interference  
by the Court would result in "irreparable injury" to the party seeking  
relief and that there is no other remedy available to the party except  
one to grant injunction and he needs protection from the consequences  
of  apprehended injury  or  dispossession.  Irreparable  injury,  however,  
does not mean that there must be no physical possibility of repairing  
the  injury,  but  means  only  that  the  injury  must  be  a  material  one,  
namely  one  that  cannot  be  adequately  compensated  by  way  of  
damages. The third condition also is that "the balance of convenience"  
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must be in favour of granting injunction. The Court while granting or  
refusing to grant injunction should exercise sound judicial discretion to  
find the amount of substantial mischief or injury which is likely to be  
caused to the parties, if the injunction is refused and compare it with  
that  it  is  likely  to  be  caused  to  the  other  side  if  the  injunction  is  
granted. If on weighing competing possibilities or                        ….  ..   
contd.. at p/9
probabilities  of  likelihood  of  injury  and  if  the  Court  considers  that  
pending the  suit,  the  subject-matter  should  be maintained in  status  
quo, an injunction would be issued. Thus the Court has to exercise its  
sound judicial discretion in granting or refusing the relief of ad interim  
injunction pending the suit.”18. The above principle has been constantly followed by Indian Courts.  In the reported case of M. Gurudas and Ors. Vs. Rasaranjan and Ors. [MANU/SC/ 8491/ 2006/ (2006) 8 SCC 367] Hon'ble Supreme Court of India held that 
“17. While considering the question of granting an order of injunction  
one way or the other,  evidently,  the court,  apart from finding out a  
prima facie case, would consider the question in regard to the balance  
of convenience of the parties as also irreparable injury which might be  
suffered by the plaintiffs if the prayer for injunction is to be refused.  
The contention of the plaintiffs must be bona fide. The question sought  
to be tried must be a serious question and not only on a mere triable  
issue.”19. In  the  reported  case  of  Kashi  Math  Samsthan  and Anr.  Vs. Srimad  Sudhindra  Thirtha  Swamy  and  Anr.  [MANU/SC/1852/2009 (2010) 1 SCC 689] Hon'ble Supreme Court of India held that ……
“13. It is well settled that in order to obtain an order of injunction, the  
party who seeks for grant of such injunction has to prove that he has  
made out a prima facie case to go for trial, the balance of convenience  
is also in his  favour and he will  suffer irreparable loss and injury if  
injunction is  not  granted.  But  it  is  equally  well  settled  that  when a  
party  fails  to  prove  prima  facie  case  to  go  for  trial,  question  of  
considering the balance of convenience or irreparable loss and injury  
to the party concerned would not be material at all, that is to say, if  
that party fails to prove prima facie case to go for trial, it is not open to  
the Court to grant injunction in his favour even if, he has made out a  
case of balance of convenience being in his  favour and would suffer  
irreparable loss and injury if no injunction order is granted.”20. In  the  reported  case  of  Ajendraprasadji  Narendraprasadji Pandey  Vs. Swamy  K.  Narayandasji  and  Ors. MANU/SC/0399/  2005/ (2005) 10 SCC 11, Hon'ble Supreme Court of India held that …… 

javascript:fnCitation('MANU/SC/0399/2005');
javascript:fnCitation('MANU/SC/1852/2009');
javascript:fnCitation('MANU/SC/8491/2006');


Page 10 of 16                    Misc. Appeal No. 50/2012
“12. It is needless to note that while deciding the issue of injunction  
the Courts  have to consider  the cumulative  factors  i.e.  prima facie  
case,  balance of  convenience and irreparable loss.  Definite findings  
have to be given on these aspects, on a prima facie basis.”21. In the reported case of Sree Jain Swetambar Terapanthi Vid.(S) Vs. Phundan Singh and Others [MANU/SC/0086/1999/(1999) 2 SCC 377] Hon'ble Supreme Court of India held that -----    ….  .. contd.. at p/10   

“19. We may observe that in an adversarial litigation the relief has to  
be granted to the parties based on their pleadings. No relief should be  
granted in interlocutory proceedings beyond the scope of the suit.”22. Hon'ble Gauhati High Court in the reported case of  Yumnam Yaima  Singh & Ors  vs  V.  Angom Jugin  Singh [1997 (1)  GLT 282]  held that…………. 

“So, what, can be gathered from these passages quoted above is that  
where a party  is  not  entitled to  perpetual  injunction,  no temporary  
injunction can be granted, because the temporary injunction is only a  
step in aid to perpetual injunction. No injunction can be granted where  
perpetual injunction is prohibited by law or there it cannot be granted  
in  the  facts  and circumstances,  the  question  of  granting  temporary  
injunction does not arise.”23. In the reported case of Gujarat Bottling Co. Ltd. and others v. Coca Cola Company and others  MANU/SC/0472/1995/(1995 )5SCC 545 Hon'ble Supreme Court of India held as follows:- 
 “50. ***** Under Order 39 of the Code of civil procedure, jurisdiction  
of the Court to interfere with an order of interlocutory or temporary  
injunction  is  purely  equitable  and,  therefore,  the  Court,  on  being  
approached,  will,  apart  from  other  considerations,  also  look  to  the  
conduct of the party invoking the jurisdiction of the court,  and may  
refuse to interfere unless his conduct was free from blame. Since the  
relief is wholly equitable in nature, the party invoking the jurisdiction  
of the Court has to show that he himself was not at fault and that he  
himself  was  not  responsible  for  bringing  about  the  state  of  things  
complained of and that he was not unfair or inequitable in his dealings  
with the party against whom he was seeking relief. His conduct should  
be fair and honest. These considerations will arise not only in respect of  
the person who seeks an order of injunction under Order 39 Rule 1 or  
Rule  2 of  the  CPC,  but also in respect of  the  party  approaching the  
Court  for  vacating  the  ad-interim  or  temporary  injunction  order  
already granted in the pending suit or proceedings.”
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24. Hon’ble  Delhi  High  Court  in  the  reported  case  of  C.J. International  Hotels  Ltd.  v.  New  Delhi  Municipal  Council [MANU/DE/ 0596/2001/ AIR 2001 Delhi 435 ] held as follows:-

11.  ******  The  principles  governing  the  grant  of  injection  are  well  
settled.  The  power  is  discretionary  and  is  to  be  exercised  on  sound  
judicial principles. Where no violation of the rights of the plaintiff was  
involved, the interim injunction should not be granted. It is on these  
principles  that  the  Court  has  to  examine  the  respective  case  of  the  
parties.                                                                                 ….  .. contd.. at p/  11  25. From  the  above  ratios,  it  is  apparent  that  before  granting temporary  injunction,  Court  shall  have  to  satisfy  and  justify  on  the ingredients  of  existence all  the three principles of  i.e.  prima facie case, balance of convenience and irreparable loss and injury in favour of the petitioners. Court shall have to consider the fact of possibility of granting permanent injunction during main trial.  Apart from this,  the additional principles have been devolved is of the public policy as held by Hon'ble Gauhati  High Court in the case of (2002) 1 GLR 453 and various other reported cases. 26. In the present facts and circumstances of this case, it is the question relating to holding of Durga Puja by an adhoc Committee formed by the people of a particular locality and as such, involvement of public at large is at stake and hence public policy is also one of the important aspect to be taken care of before granting temporary injunction. By keeping the above  ratios  in  mind,  now  let  me  look  at  whether  the  trial  Court  has considered the above facts or not. 27. It may be noted here that, while passing the impugned order learned trial court  has neither specifically worded about consideration of the three principles of granting temporary injunction i.e. prima facie case, balance of convenience and irreparable loss & Injury nor even mentioned the terms in passing the order. By reading the order, it is apparent that learned trial court has not arrived at the finding of existence of prima facie case, balance of convenience and irreparable loss & injury in literal term even. All the three phrases are missing in the whole order. As such, let me look at the order in relation facts as discussed to find out, as to whether learned trial court has impliedly considered the above three principles.
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28. From the facts narrated in starting paragraphs, it appears that there is a dispute regarding the validity of the adhoc committee, attempt made by the adhoc committee to hold fresh elections and the resignation of the present plaintiffs from the said committee. Admittedly, the life of the original managing committee headed by the petitioners/respondents will come to end on 20/10/12 and on submission of resignation by the president; an adhoc committee was formed by the            ….  .. contd.. at p/  12  appellants/OPs in this case. By challenging the formation of said Adhoc Committee, the present plaintiffs instituted the suit (TS 56/12) along with a  petition  for  temporary  injunction.  On the  said  petition  of  temporary injunction,  vide  Misc  (J)  Case  No.  105/12,  the  Ld.  Trial  Court  on 18/02/2012, passed an order of temporary injunction against the adhoc committed restraining them from holding fresh elections but specifically allowed  the  adhoc  committee  to  work  its  day  to  day  affairs  and  to organize cultural  programmes.  Against the order of  restraining holding election, the adhoc committee members have preferred an appeal which is still pending. 29. From the record, it is clear that learned trial court which has passed the order, has full knowledge of said order and discussed those fact  that  adhoc  committee  was  allowed  to  work  except  holding  the election. Inspite of the fact that above order which is still in force and no stay was granted by appellate court even after admitting the appeal, the plaintiffs/petitioners have filed the instant petition (second application of temporary injunction being registered as Misc. (J) 523/12) for restraining the defendants from holding the Durga Puja in the Cultural Complex of Samity.  During discussing the case of the petitioner in search of prima facie case, Ld. Trial Court has gone into various articles of Constitution of the said Samity which to my mind amounts to going into the merit of the main suit and could have been avoided. All these matters has already been considered  in  the  earlier  matter  of  injunction  vide  Misc  (J)  Case  No. 105/12. 30. So,  far right to hold puja,  has not discussed the material  in proper perspective. Ld. Trial Court should not have discussed these facts 



Page 13 of 16                    Misc. Appeal No. 50/2012
regarding the validity of the meeting etc. or resignation etc. more so when holding of religious function is not a part of the function of Samity. In this case a sub committee was formed which go on holding Puja. To decide the fact  of  prima-facie  case,  the  court  should  have  consider  the  question regarding accrual of right to hold puja and violation thereof by the adhoc committee and/or depriving the defendants/OPs from holding the Durga Puja in the Cultural Complex.                                                    ….  .. contd.. at p/  13  Virtually, there is no discussion/finding on the right of the plaintiff to hold Durga  Puja  in  cultural  complex  and  violation  thereof  by  the  adhoc committee.  The findings of  the  Ld.  Trial  Court  that  till  the  question of validity and legality of the adhoc committee is determined in the main suit and till the matter remains sub-judice, the OPs cannot claim anything as a matter of right of functioning of samity is nothing but in contrary to the findings of the Misc.(J) Case No. 105/12. learned trial court  has ignored that the same court vide order dated 18/02/12 as passed in the said Misc.(J) Case No. 105/12, allowed the adhoc committee to work except holding of  election.  The impugned order thus amounts  to review of the earlier order by the same Court without using the powers under Order 47 CPC. The findings of the Ld. Trial Court regarding existence of prima facie case, though  not  specifically  worded,  is  not  in  accordance  with  law.  The impugned  order  on  this  count  alone  sufferers  from  illegality  and irregularity. There is virtually no prima facie case exists in favour of the petitioners for seeking injunction against the OP/appellants. 31. So  far  balance  of  convenience  is  concerned,  from  the pleadings of both sides, all the documents of the appellant/OP, which they have filed during trial as well with appeal memo shows that the appellant side has collected huge amount of  donations  from the residents  of  the Tarun Nagar locality and took steps for holding the Puja by booking idol, paying advance for the decorators, dhaki, construction of pandel, etc. In contrary,  the  petitioner  have not  filed any documents  showing making preparation of Puja at cultural complex or that they are in better position than the OP. Except the pleading of getting assurance of donation from the well wishers, the petitioners apparently did nothing. From the documents 
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as  referred  during  the  period  of  appeal  i.e.  issuance  of  notice  by  the plaintiffs  to  the  appellants/OPs  to  handover  the  cultural  complex  for holding the puja also shows that the petitioners/respondents are out of possession  of  the  cultural  complex.  All  these  facts  have  not  been considered by Ld.  Trial  Court during passing of the order to weigh the balance  of  convenience  lies  in  favour  of  the  appellants/OPs  and  no balance of convenience lies in favour of the petitioners.     ….  .. contd.. at p/  14  32. There is also no question of irreparable loss and injury on the part of the plaintiffs/petitioners as it was not involved with them for their personal  benefits  or  even personal  emotions.  The plaintiffs/petitioners are fighting for getting their status as President and Secretary of the said Samity. It may be noted here that upon conclusion of term of samity which will expire on 20.12.2012, everybody has the right to get re-elected, if so desired. Question of pecuniary interest of the petitioners are not involved in holding the puja by main samity or even by adhoc committee. Ld. Trial Court  has  taken  into  account  the  facts  of  adjournments  taken  by  the appellant/OP while submitting written objection against the petition for injunction and also opined that Puja must go on but cannot be organised under the banner of adhoc committee at cultural complex simply because of the validity of the adhoc committee is questioned can not be a decisive factor  on  irreparable  loss  &  injury.  Granting  adjournment  is  a  power vested on court. Ld. Trial Court has totally ignored this principle and did not make any whisper while passing the order of temporary injunction.33. While  passing  the  impugned  order  learned trial  court   has totally ignored the fact that in the given facts and circumstances,  there cannot  be  any  permanent  injunction  in  favour  of  the  petitioner/ respondents  and  as  such  it  should  not  have  considered  the  prayer  of temporary injunction. Failure to look this aspect goes on the root of the case and to the powers of trial court. 34. Apart  from  above  three  principles,  the  question  of  public policy was also involved in this matter. Celebration of Durga Puja being a religious rituals, Ld. Trial Court should have avoided by interfering in the matter while the dispute relates to validity of a committee only and in 
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earlier order of injunction in the same suit, adhoc committee was allowed to work. No allegation has been made against the adhoc committee after passing  of  the  said  injunction  order  of  any  mal-practice  or  mal-functioning.  Without  praying  for  review  of  the  earlier  order,  the petitioners have directly come up with a petition for temporary injunction in  restraining  the  Durga  Puja  by  the  adhoc  committee.  The  order  of temporary injunction if allowed to remain,                           ….  .. contd.. at p/  15  it will definitely hurt the sentiments of the people of the locality because as stated earlier the plaintiffs/petitioners have not done any work even any preparatory work for holding the puja except getting some assurance of  donation.  Ld.  Trial  Court  though  having  the  above  inputs  before  it, passed  the  order  of  injunction  without  considering  the  public  impact while  restraining  the  appellants/OPs  from  using  the  cultural  complex though they are in possession of the same. Ld. Trial Court went on passing the order of injunction restraining the defendants and in this count also, the order suffers from illegality and perversity.35. To sum up the discussion for sustainability of the impugned order, I am the considered view that there is virtually no discussion or finding on balance of convenience or irreparable loss of injury for either side. There is no discussion on public policy. Learned trial court trial court has  apparently  failed  to  consider  the  above  essential  ingredients  of granting/refusing temporary injunction in this case. The order does not show, except some general observation on merit of main suit, that learned trial  court  has  considered  right  of  petitioner,  violation  of  such  right, existence of balance of convenience or question of irreparable loss and injury. 36. From the above discussion,  it  is  clear  that  the  order of  Ld. Trial Court is perverse, illegal and against the established principles of law for  granting  temporary  injunction  and  cannot  be  allowed  to  stand.  As such, same needs to be interfered with, which I do accordingly. 37. I  hold  that  plaintiffs/petitioners  have  no  prima  facie  case, balance of convenience or irreparable loss and injury in their favour for getting the order of temporary injunction.
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38. In the result,  I  hold that  appeal has merit.  The order dated 08/10/12 passed by Ld. Munsiff No. 3, Kamrup, Guwahati in Misc (J) Case No. 523/2012 is set aside. Parties are directed to bear their own cost. O R D E R38. The  appeal  is  allowed  on  contest  without  cost.  The  order dated 08/10/12 passed by Ld. Munsiff No. 3, Kamrup, Guwahati in Misc (J) Case No. 523/2012 is set aside.                                            ….  .. contd.. at p/  16  39. Send down the case record of Misc. (J) Case No. 523/2012 to learned Munsiff No. 3, Kamrup, Guwahati with a copy of this judgment.Given  under  my  hand  and  seal  of  this  court  on  this  16th day  of November, 2012.
Dictated & Corrected by me.
     Civil Judge No. 3,                                                         Civil Judge No. 3,   Kamrup, Guwahati.                                                    Kamrup, Guwahati.


