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Heading of Judgment in original suit/ case

In the original court of the Munsiff No. 4, Kamrup, 

Guwahati 

Present :- Mrs. Achma Rahman, AJS

Dated :- 16th October, 2012

TITLE SUIT NO. :- 1017/ 2006

Sri Amar Jyoti Das 

….Plaintiff /
Petitioner

Versus

Smti Arati Das and others.

…..Defendants/
Opposite parties

This suit/ case coming on for final hearing on 04.10.12, in the presence of:-

  P. K. Deka, M. Kalita  for the plaintiff 

 Malabika Konwer for the defendants 

And having stood for consideration to this day, the court delivered the 

following judgment. 

JUDGEMENT

Plaintiff  instituted the suit for declaration, confirmation of 

possession and permanent injunction.         



           Plaintiff’s case in brief is that late Keshab Chandra Das, the 

father  of  the  plaintiff  and  Deepak  Jyoti  Das,  since  deceased,  the 

predecessor  in  interest  of  the  defendants,  was  the  owner  and 

possessor of land measuring 2 katha 10 lechas covered by dag no 576 

of K.P patta no 250 of Revenue village Sahar Sarania, Mouza Ulubari, 

Guwahati and during his lifetime he constructed one R.C.C building 

and pucca well and a reservoir for storage of water, over the said plot 

of land. It is stated that Late Keshab Ch. Das gifted 1(one) katha 5 

( five) lechas, out of the said land, to the plaintiff vide registered gift 

deed in the year 1990 and accordingly the name of the plaintiff was 

mutated in respect of the said land. Plaintiff stated that about four 

month after execution of the gift deed in his favour their father gifted 

the remaining 1 katha 5 lechas to the predecessor in interest of the 

defendants.  Plaintiff  stated  that  thereafter  he  constructed  an  RCC 

building in his own part and shifted his family to that part and that 

both the parties after the death of their parents started to reside in 

their respective shares and no boundary wall was erected by any of 

the parties.

   In is stated that on 16.01.05 the defendants obstructed the plaintiff 

and his tenants from using the water of the pucca well which fall in 

the share of plaintiff.  On being asked, by the plaintiff,  he came to 

know that their father Keshab Ch Das gifted 1 katha 10 lechas of land 

to his younger brother in spite of the fact that after the gift to the 

plaintiff  there  existed  only  1  Katha  5  lechas  of  land  and  that  the 

defendants has mutated their name in respect of 1 katha 10 lechas of 

land.

    In view of the above stated fact situation, plaintiff filed the instant 

suit.

     Defendants filed written statement denying and challenging inter 

alia the claims of the plaintiff and further stated that the boundaries 
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mentioned in the schedule of plaint is vague and without any basis 

and in the gift deed of the plaintiff there is no boundaries hence it 

can,t be acted upon and as such prayed for dismissal of the suit. 

After considering the available materials on record the then 

ld Munsiff no 1 has framed the following issues:-   

                                      ISSUES

1. Whether the suit is maintainable?

2. .Whether there is cause of action for the suit?

3. whether the suit is barred by the law of limitation?

     4. whether the defendant has been in continuous possession of the 
suit land ?

      5. Whether the plaintiff has acquired right, title and interest over 
the suit land on the strength of gift deed no 4083/90?
      6. To what relief /reliefs the parties are entitled under the law of 
equity?

                           

             Plaintiff in support of his case adduced evidence of the 
following witnesses:-

   PW1 :- Shri Amarjyoti Das .

   

    Plaintiff  has exhibited the following documents:-

Ext No 1:-Jamabandi.
Ext No 2:- The gift deed.
Ext No 3:- Certified copy of mutation order. 
Ext  4 :- Land Revenue paying receipts.
Ext 5:- Municipal Tax paying receipts.
Ext 6:- Notice.
Ext 7:- Gift deed No 6050/1990.

 Defendant adduced evidence of Smti Arati Das as DW1.
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 Issue no 1:

         Defendant, though in their W.S have pleaded that the suit is not 

maintainable  but  failed  to  substantiate  the  same  by  producing 

reliable oral  or documentary evidence and after going through the 

evidence on record I have also not found any material to hold that 

the suit is not maintainable.

     Issue no 1 is, thus, decided in favour  of the plaintiff.

Issue no 2: 

          Plaintiff in his plaint has stated that late Keshab Chandra Das, 

the father of the plaintiff and Deepak Jyoti Das, since deceased, the 

predecessor  in  interest  of  the  defendants,  was  the  owner  and 

possessor of land measuring 2 katha 10 lechas covered by dag no 576 

of K.P patta no 250 of Revenue village Sahar Sarania, Mouza Ulubari, 

Guwahati and during his lifetime he constructed one R.C.C building 

and pucca well and a reservoir for storage of water, over the said plot 

of land. It is stated that Late Keshab Ch. Das gifted 1(one) katha 5 

( five) lechas, out of the said land, to the plaintiff vide registered gift 

deed in the year 1990 and accordingly the name of the plaintiff was 

mutated in respect of the said land. Plaintiff stated that about four 

month after execution of the gift deed in his favour their father gifted 

the remaining 1 katha 5 lechas to the predecessor in interest of the 

defendants.  Plaintiff  stated  that  thereafter  he  constructed  an  RCC 

building in his own part and shifted his family to that part and that 

both the parties after the death of their parents started to reside in 

their respective shares and no boundary wall was erected by any of 

the parties.
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         In is stated that on 16.01.05 the defendants obstructed the 

plaintiff and his tenants from using the water of the pucca well which 

fall  in the share of  plaintiff.  On being asked, the plaintiff  came to 

know that their father Keshab Ch Das gifted 1 katha 10 lechas of land 

to his younger brother in spite of the fact that after the gift to the 

plaintiff  there  existed  only  1  Katha  5  lechas  of  land  and  that  the 

defendants has mutated their name in respect of 1 katha 10 lechas of 

land

   From the above discussion it is seen that a bundle of facts has arisen 

between the parties and the same are in dispute and as such I am of 

the considered opinion that the issues are required to be adjudicated.

   Issue no 2 is thus decided in favour of the plaintiff.

ISSUE NO 3 :-
          It is stated in the plaint that the cause of action arose on 16.01.05 

,20.09.05 when the defendants wanted to construct a wall covering 

the suit land and objected the plaintiff his men from using the pucca 

well and the reservoir and also on 16.08.06 when they came to know 

about  the  mutation  order  dtd  13.10.92.  The  contention  that  the 

dispute arose on 16.01.05, was supported by the plaintiff as PW1 in 

his evidence and he was not cross-examined in this respect and as 

such his evidence remained unrebutted . Instant suit is filed on 18.11 

06 and as such I am of the considered opinion that the suit is within 

limitation.

ISSUE  NO 4:-

        This suit is filed by the plaintiff for declaration, confirmation of 

possession  and  permanent  injunction.  The  defendant’s  case  is  of 

denial and prayed for dismissal of the suit. There is no counterclaim 

of the defendants seeking for a declaration of possession in his favour 
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. Therefore, though my Ld Predecessor had framed the instant issue, I 

am of the opinion that there is no requirement for deciding this issue.

ISSUE NO 5 &6:-

            PW1 in his evidence stated that their father Late  Keshab Ch 

Das who was a owner and possessor of 2 katha and 10 lechas of land 

and he gifted a portion of land measuring 1 katha 5 lechas to the 

plaintiff vide registered gift deed no 4083 of 1990 . The gift deed is 

exhibited as ext 2 and accordingly mutation was granted in his name. 

The mutation order is exhibited as  Exhibit No 3 . PW1 further stated 

that plaintiff constructed RCC building over the plot of land which 

was  assessed  by  GMC.  It  is  stated  that,  thereafter,  their  father 

executed a gift deed in favour of his younger brother. It is stated that 

when dispute arose regarding the use of water from the pucca well, 

which falls in the share of plaintiff, it came to his knowledge that the 

gift  to  the  predecessor  in  interest  of  the  defendants  was  made  in 

respect of 1 katha 10 lechas of land.

   During cross-examination, plaintiff stated that there is no schedule 

appended in the gift  deed executed in his favour even there is no 

mention of the well and the reservoir in the gift deed. 

    DW1, in her evidence, denied the statements of PW1. During cross 

examination she stated that ext 2 was executed in respect of 1 katha 5 

lechas of land and thereafter 1 katha 5 lechas of land remains. She 

further stated that the pucca well and reservoir falls in their share 

and that  a dispute arose between the parties regarding the use of 

water of the reservoir.

      From the above , available, evidence on record the following facts 

can be derived-
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                             (a) Dag No 576 of K.P patta no 250 of village sahar  

Sarania,  mouza -Ulubari  contains total  land measuring 2 Katha 10 

lechas .

                            (b)  Ext 2 reveals that land measuring 1 katha 5 lechas 

out of the total land of 2 katha 10 lechas  was gifted to the plaintiff 

but from the schedule it appears that no boundary of the said gifted 

land is shown.

                            (c) Ext 2, the gift deed, does not reveals that the pucca  

well stands within the land sown in the schedule of Ext 2.

                            (d) The evidence on record does not able to prove the 

fact that the suit land is within the land described in schedule of ext 

2.

             Rule 3 of Order VII of Code Of Civil Procedure provides that 

where the subject matter of the suit is immovable property, the plaint 

shall contain a description of the property sufficient to identify it ,and 

, in case such property can be identified by boundaries or numbers in 

a  record  of  settlement  or  survey,  the  plaint  shall  specify  such 

boundaries or numbers.

            In the instant case, though the area of the gifted land is 

described by dag no, there was no boundary in order to identify the 

same from the total land of 2 katha 10 lechas . As the gifted land, as 

shown in Ext 2,  is not identifiable, as required under rule 3 of order 

VII C.P.C, there is no ground to draw a conclusion that the suit land 

measuring 5 lechas is identifiable as part of the gifted land as shown 

in Ext 2.

          In view of the above fact situation, I am of the considered 

opinion that the plaintiff is not entitled to the decree of right, title and 

interest over the suit land on the strength of gift deed no 4083/90.

   Though  ,admittedly  ,  the  defendant  was  gifted  with  a  land 

measuring  1  katha  10  lecha  but   the  excess  nonexistent  land of  5 
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lechas  are not proved as part of land gifted to the plaintiff and as 

such  the  plaintiff  can’t  get  a  decree  extent  that  Gift  deed  no 

6050/1990 dtd 17.12.1990 is not sustainable .

    In view of the aforesaid circumstances I am of the opinion that the 

plaintiff is not entitled to any other relief under the law of equity. 

    Issue No 5 and 6 are, accordingly ,decided against the plaintiff.

.

ORDER

 In view of the above discussions, the suit of the plaintiff is dismissed 

on  contest.  As  parties  are  close  relatives  and as  such  I  am of  the 

considered opinion that it would be fit to allow the parties to bear 

their own cost.

Given under the hand and seal of this court on this the 16 th day of 

October, 2012 at Kamrup, Guwahati. 

                                                      Munsiff No. 4, Kamrup, Guwahati

8



APPENDIX

Witness for the plaintiff :- 
                            PW1 :- Shri Amarjyoti Das .

1. Witness for the defendant- 

                   DW1:- Smti Arati Das.

Exhibits for the plaintiff :- 
                                  Ext No 1:-Jamabandi.
                                  Ext No 2:- The gift deed.
                                  Ext No 3:- Certified copy of mutation order. 
                                  Ext  4 :- Land Revenue payng receipts.
                                  Ext 5:- Municipal tax paying receipts.
                                  Ext 6:- Notice.
                                  Ext 7:- Gift deed No 6050/1990
     4.Exhibit for the defendant

                                        Nil.

Munsiff No. 4, Kamrup, Guwahati
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