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HIGH COURT FORM NO. (J) 2.

HEADING OF JUDGMENT IN ORIGINAL SUIT.

IN THE COURT OF MUNSIFF NO. 3 AT GUWAHATI.

DISTRICT-KAMRUP

Title Suit Case No. 301/2003

Present: Naguib Ahmed. A.J.S
M.Sc (Agriculture), LL.B

Munsiff No.3, Guwahati.

  15th day of December, 2012

Sri. Ramesh Chaudhury

S.O: Late Keshab Chandra Chaudhury 

R.O: ‘Satyam’, K.R.B Road.

Bharalumukh, Guwahati-781009

District: Kamrup, Assam………...……………………………: Plaintiff(s).

-Versus-

1. Sri. Jayanta Das
S.O: Late Upen Das

R.O: Rani.

District: Kamrup, Assam

2. Sri. Subhash Das
S.O: Late Upen Das

R.O: Rani.

District: Kamrup, Assam

3. Ira Das (Adhikary)

4. Smt Rina Adhikary
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5. Sri Mina Das

6. Son Moni Das (Bora)………...……………………………: Defendant(s)

This suit coming on for final hearing on 17.11.2012 in the presence of:-

Sri Hari Deka : Advocate for the plaintiff(s).
And
: Advocate for the defendant(s).

and having stood for consideration to this day, the court delivered the 

following Judgment. 

JUDGEMENT
(A suit for declaration and recovery of possession)

1.  Plaintiff’s case:  The plaintiff stated that the land measuring 2228 

bighas at village Mairapur under Mouza-Bholagaon in the Kamrup district of 

F.S Grant No.1 comprising different Dags was patta land belongings to one 

Sri. Keshab Chandra Das who was the recorded pattadar in respect of the 

aforesaid land. In the year 1963, the Government of Assam, by a notification 

issued  under  the  Assam Fixation  of  Ceiling  on  Land  Holding  Act,  1956 

acquired the total  land and for  the  purpose,  Ceiling Case  No.188/63 was 

registered. In the meantime the pattadar Sri. Keshab Chandra Das expired 

and subsequently his heirs namely, Sri. Sarat Das, Sri. Ramesh Chaudhury, 

Dr.  Prafulla  Chaudhury  and  Sri.  Kiron  Chaudhury  being  sons  were 

substituted in the relevant records on application and the said case was re-

numbered as Ceiling Case No. 1278/76.  The plaintiff being one of the heirs 

of the late pattadar, exercised his option Under Section 7(3) of the aforesaid 

Act on the retainable portion of the land under different dags, measuring an 

area of 54 bighas. A final statement was made in the year 1991. In the year 

1991 the Collector of Kamrup, Guwahati allowed to retain 54 bighas of land 

at Village-Mairapur under Mouza-Bholagaon of F.S Grant No.1 comprising 

several Dags as reflected in final statements submitted Under Section 7(3) of 

the aforesaid Act.  After being allowed to retain 54 bighas of land by the 

competent  authority,  the  plaintiff  had  been  thinking  to  re-submit  further 

statement of praying for retaining some dags, and accordingly the matter was 
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under  persuasion.  In  the  meantime  while  the  ceiling  case  was  not  finally 

disposed of,  some persons namely  1. Sri. Mahendra Sarma. 2. Sri. Uttam 

Kalita.  3.  Sri.  Uttam  Kalita  and  4.  Jayanta  Kalita  (present  defendant) 

encroached some portion of land in the year 1995 which was allowed to the 

plaintiff  to  retain.  The plaintiff  immediately  objected with regard to  their 

encroachment of the land so occupied, but all of them assured the plaintiff 

that in the event of ultimate finalization of the Ceiling Case No.1278/76, the 

land so occupied/ encroached would be vacated. The plaintiff further stated 

that  the  defendants  who  had  also  encroached  the  land  out  of  retainable 

measuring 2 Kathas 10 Lechas being part of Dag No. 560/ 591 (N) of F.S 

Grant  No.1  at  village-Mairapur  under  Mouza-Bholagaon  and  constructed 

some structures meant for residential purpose was also served a notice 0n 

20.10.1995 asking to vacate the land in question wherein he also committed 

to vacate the said land fully described in schedule in the event of ultimate 

finalization of the Ceiling Case. The land 2 Kathas 10 Lechas under dag No. 

560(O)/  591(N)  of  F.S  Grant  No.1  at  village-Mairapur  under  Mouza-

Bholagaon which has been encroached by the defendants is referred as “Suit-

land” which is retainable one.

 However the Ceiling Case No. 1278/76 was eventually disposed of 

by the Collector of the District on 07.02.2002 allowing to retain the land as 

opted and thereby the suit-land has been allowed in favour of the plaintiff as 

per the Revised Final Statement, and hence he acquired all rights, title and 

interest over the suit-land and in pursuance of finalization, the lands have 

been demarcated and handed over and also corrected in the revenue records 

of  the  Circle  Office.  After  ultimate  disposal  of  the  Ceiling  Case  as  per 

assurance,   the  plaintiff  approached  on  20.04.2002  the  aforesaid  persons 

including  the  defendants  regarding  vacating  the  lands  so  encroached/ 

occupied and all of them except the defendants have already vacated the land 

fulfilling the commitment made earlier and the plaintiff has been possessing 

the land accordingly. The defendants have not taken any steps to vacate the 

land  according  to  their  commitment  and  so  a  notice  has  been  served  on 

29.10.2003 by the plaintiff’s Advocate asking to vacate the suit-land. As the 

defendants did not vacate the suit-land the plaintiff has been compelled to 

institute the present suit  for declaration that the plaintiff  is rightful owner 
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having  title  and  interest  over  the  suit  property  and  entitled  for  vacant 

possession of the suit-land also recovery of possession. 

2.  Plaintiff’s prayer:     The plaintiff  has therefore filed the suit  praying 

for:-

i) Decree declaring right, title and interest over the suit-land in 

favour of the plaintiff, described in schedule.

ii) Decree for recovery of the suit land by demolishing structures 

standing over the land, described in schedule.

iii) Costs of the suit.

iv) Any other relief or reliefs to which the plaintiff is entitled for, 

under law and equity.

3.  Defendant  No.1’s  version: The  Defendant  No.1  filed  written 

statement and specifically denied the claims of the plaintiff.  The defendant 

stated in the written statement that the defendant is in exclusive possession of 

the suit-land since 1971 and he is enjoying the peaceful and un- interrupted 

possession since then and the suit-land is duly protected by boundary wall of 

permanent nature. The defendant admitted that the statement as to issuance of 

service  of  Advocate’s  notice  upon  him  by  the  plaintiff.  However  the 

defendant duly denies the statement as to giving commitment to the plaintiff 

for vacating the suit-land in terms of the said notice. The defendant having 

been on the suit-land since 1971 under the nose of the predecessors in interest 

of the defendant, his legal heirs including this defendant peacefully enjoying 

the  suit  land  constructing  residential  houses  and  out  houses  with  due 

knowledge of the plaintiff,  the defendant long and undisrupted possession 

and enjoyment of the suit land exceeding the statutory period of 12 years  has 

ripen  to  a  right  of  ownership  by  virtue  of  his  possession  adverse  to  the 

interest  of  the  plaintiff.  During  1971  the  father  of  the  defendant  since 

deceased enter into the possession of the suit land with due knowledge of the 

predecessor in interest of the plaintiff and was living with family. Since then 

nobody including the predecessor in interest of the plaintiff, the plaintiff or 

anybody under them ever questioned the possession and enjoyment of the 

land  by  the  father  of  the  defendant.  After  the  death  of  the  father  of  the 

defendant  on  01.12.1993 the  defendant  and  his  brother  Sri.  Subhash  Das 

being the legal heir of Late Upen Das steps enjoyed the possession over the 
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suit-land till date. The continuous and uninterrupted possession of the suit 

land by the defendant  exceeds the statutory period of 12 years.  Since the 

entry into the suit land the defendant’s father and after him this defendant and 

his brother is enjoying the suit-land as their own and as such their continuous 

and un-interrupted possession has ripen the right to get title over the suit-

land.  

4.  Defendant No.2’ version: The Defendant No.2 Subhash Das filed the 

amended written statement vide order dated 19.09.2008. The defendant stated 

that since 1971 the defendants have been peacefully enjoying the suit-land by 

constructing residential houses and out houses with due knowledge of the 

plaintiff. The defendant’s long and undisrupted possession and enjoyment of 

the suit land exceeding the statutory period of 12 years has ripened to a right 

of  ownership  by  virtue  of  their  possession  adverse  to  the  interest  of  the 

plaintiff. During 1971 the father of the defendant since deceased entered into 

the possession of  the suit-land with due knowledge of  the predecessor  in 

interest  of the plaintiff.   After the death of their father  on 01.12.1993 the 

present defendant and his brother, Defendant No.1 have been enjoying the 

suit-land till date. In view of the Section-4 of Assam Fixation of Ceiling on 

Land Holding Act 1956 entire land of the said patta vested in the state of 

Assam with effect from 15.02.1958 till the proceedings in Ceiling Case No. 

188/63 was disposed of by the collector, Kamrup on 07.02.2002. He further 

stated  that  the  suit  is  liable  to  be dismissed  for  non-joinder  of  necessary 

party,  the  state  of  Assam/  Collector,  Kamrup/  Circle  Officer,  Palashbari 

circle. For the want of identification of the subject matter in dispute, the relief 

sought is liable to be rejected. The defendant stated that his predecessor-in-

interest constructed residential A.T house with brick wall, since 1971 on the 

land and changed the  character  of  agricultural  land into residential  ‘Basti 

land’ and hence the land in possession of the answering defendant cannot be 

claimed by the plaintiff as ‘retainable’ under the Act. The defendant No-2 

further states that the subject matter of the suit is ceiling land under ceiling 

case no. 188/63 under the Assam Fixation of Ceiling on Land Holding Act 

1956 and that the Act provides how to deal with the possessor/ answering 

Defendant No.2 and that the plaintiff has got no cause of action for a civil 

suit against the answering Defendant No.2.
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5. Issues: Upon  perusal  of  the  pleadings  the  following  issues  were 

framed by my predecessor in office on      .

1. Whether the suit is maintainable in its present form?

2. Whether there is any cause of action for the suit?

3. Whether the suit is barred by limitation?

4. Whether  the  defendants  encroached  the  suit-land  during  the 

pendency of ceiling case?

5. Whether the government  finally  allowed the suit-land to  the 

plaintiff on finalization of the ceiling case?

6. Whether the plaintiff has right, title and interest over the suit 

land?

7. Whether the defendant  has acquired any right  over the suit-

land?

8. Whether the plaintiff is entitled to the reliefs prayed for?

6.  Witnesses: In  the  instant  suit  the  plaintiff  examined  3  (Three) 

witnesses and the defendants also examined 4 (Four) witnesses. Evidence of 

DW-3 is expunged.

7.  Proceedings  of  the  suit: The  suit  originally  proceeded  against 

defendant  Jayanta  Das  who  filed  the  written  statement  on  5.05.2004. 

Thereafter  vide order  dated 24.01.2005 Defendant  No.2 Subhash Das has 

been newly impleaded who filed the written statement and counter claim on 

24.03.2005.  Accordingly  the  plaintiff  filed  the  written  Statement  on  the 

counter claim on 10.05.2005. Issues were framed on 04.06.2005. Thereafter 

vide order dated 07.07.2007 the counter claim was dismissed on withdrawal 

with liberty to institute a fresh suit.  Thereafter on 19.09.2008 the plaintiff 

was allowed to exhibit certain documents by recalling and re-examining PW-

1.  On  01.12.2008,  amended  WS  was  filed  by  the  Defendant  No.2.On 

04.08.2009  Ira  Das,  Rina  Adhikary,  Mira  Das  and  Sonmoni  Das  were 

impleaded as the new defendants. However newly impleaded defendants No. 

3 to 5 did not filed their written Statement. On 21.07.2010 the court ordered 

cross-examination of PW-1 on commission. Accordingly on 13.09.2010 the 

commission submitted its report.
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8.   Discussions,  Decisions  and  Reasons  thereof: I  have  also  heard 

arguments advanced by both the counsels at length.

9.  Issue No.5, 6 and 8:  For better appreciation of evidence the three 

issues  are  taken  up  for  discussion  together.  Moreover  under  the  present 

factual matrix these issues appear to be the most important one and hence 

have been taken up for discussion first. PW-1 Sri. Ramesh Chaudhury in his 

examination-in-chief deposed that in the year 1963 the government of Assam 

by a notification issued under The Assam Fixation of Ceiling on Holding Act 

1956 acquired the total land under the ceiling case no. 168/63 which was 

subsequently re-numbered as ceiling case no. 1278/76. In the meantime his 

father expired and the case stands in the name of his sons namely Sri. Sarat 

Das (Since deceased), Sri. Ramesh Chaudhury, Dr. Prafulla Chaudhury and 

Sri. Kiron Chaudhury (Since deceased). The plaintiff eventually exercised his 

option Under Section 7(3) of the aforesaid Act for retainable portion of the 

land under different dags totaling 54 bighas and a final statement was made 

before competent authority to that effect in the year 1991 and the competent 

authority  allowed  him to  retain  54  bighas.  The  defendants  encroached  2 

Kathas 10 Lechas under Dag no. 560 (O)/ 591 (N) of F.S Grant No.1 which 

falls under the retainable portion of land of the plaintiff. The defendants in no 

manner  have  the  right,  title  and  interest  over  the  suit  land  as  the  same 

belonged to the plaintiff after the finalization of the aforesaid ceiling case by 

the competent authority. The plaintiff acquired right, interest and title over 

the suit-land only after finalization of the ceiling case as stated above and 

hence prior to this he has no legal rights to resist any attempt to protect the 

suit-land and the claim of the defendants for adverse possession is not all 

tenable in the eyes of law. The action of the defendants in developing the 

suit-land is highly illegal and liable to be demolished by them. In his cross-

examination he stated that the original pattadar of the suit-land was his father. 

Dag no. 591 is the new Dag number to the old Dag No. of 560. He denied the 

suggestion that the possession of the retainable portion of the land was not 

handed over to him by the Circle Officer, Palashbari. He filed the petition 

before the Collector’s office to hand over the possession of retainable portion 

of land to him. The defendants have not replied to the notice vide Exhibit-3. 

In Dag No. 560 the defendants are in possession of 2 Kathas 10 Lechas of 

land. In Dag No. 560 a total of 25 Bighas 1 Katha of land has been declared 
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as retainable portion of land. The defendants have their house over the plot of 

land which they have encroached and which is in the aforesaid retainable 

portion of land.  

Exhibit-1 : Copy of order allowing the land along with revised final 

statement.

Exhibit-2 : Land revenue paying receipt.

Exhibit-3 : Legal Notice dated 29.10.2003.

PW-1 in his re-examination exhibited the following documents.

Exhibit-4 : Draft Citha

Exhibit-5 : Jamabandi Copy.

PW-3 Sri.  Ramesh  Boro deposed  in  his  examination-in-chief  that 

after  finalization  of  the  ceiling  case  the  land  which  was  allowed  to  be 

detained by the plaintiff was demarcated by the Circle-Officer Palasbari and 

the suit land which is in the possession with the defendants also fell in the 

retainable portion of the land of the plaintiff. He was present at the time of 

handing over of possession of the land by the revenue authority. Besides the 

defendants some other persons were also occupying the land which belongs 

to the plaintiff after the finalization of the ceiling case. But the other persons 

have already vacated the land and only the present defendants have not yet 

vacated the said land. In his cross examination he deposed that his signature 

was taken by the revenue staffs at the time when the revenue staffs handed 

over the land to the plaintiff.  He knows that the defendants are in possession 

of the suit-land by constructing their own houses. PW-4 Sri. Prakriti Ranjan 

Das deposed in his examination-in-chief that he knows the history of the land 

amounting to a total of 2228 Bighas of land which belongs to the father of the 

plaintiff.  The  said  land was  acquired  by  the  government  and accordingly 

Ceiling Case No.  1278/76 was instituted.  Ultimately  the ceiling case was 

finalized  on 07.02.2003 and the present  suit  land of  2  Kathas  10 Lechas 

under Dag No. 560 (O) 591(N) falls within the retainable portion of land of 

the plaintiff. During the pendency of the case some people encroached upon 

the  aforesaid  land  but  later  on  except  the  defendants  the  other  persons 

vacated the land. In pursuance of the order of finalization of the ceiling case 

the Circle Officer Palashbari demarcated the retainable portion of the land of 

the plaintiff.  In the year 2003 the plaintiff  along with other village elders 
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approached the defendants for vacating the land but as the defendants did not 

vacate the land the plaintiff has instituted the present suit for recovery of land 

encroached by the defendants. In his cross examination he deposed that he 

knows  the  defendants  Jayanta  Das  and  Subhash  Das.  He  denied  the 

suggestion  that  he  does  not  know when  the  possession  of  the  retainable 

portion of land was handed over to the plaintiff.  DW-1 Sri. Subhash Das  

deposed in his examination in chief that he is Defendant No.2 and the rest of 

the defendants are his brothers and sisters. The other defendants have asked 

him to depose in the case. Late Upen Das was his father. His father was in 

possession over the ceiling surplus land and has constructed houses there 

upon. He has been living there since 1971. His father died on 01.12.1993. 

The land over which his father was in possession originally belongs to the 

father of the plaintiff. He came to know that the plaintiff out of the ceiling 

case had a retainable portion of 54 Bighas of land. However the government 

has not issued any eviction notice against them for vacating the portion of 

land amounting to 2 Kathas 10 Lechas covered by F.S Grant Patta No.1, Dag 

No.560 which is under their possession. In cross-examination he deposed that 

the suit land consists of 2 ½ Kathas of land covered by Dag No. 560. He 

knows that on 07.02.2002 the plaintiff had a retainable portion of 25 Bighas 

of land out of the ceiling case. At present Mahendra Sarma and Uttam Kalita 

are not over the aforesaid land. They were earlier encroaching their adjacent 

land. They left after 2002. A social forestry was also adjacent to the suit-land 

which was subsequently removed after 2002. The suit land was never allotted 

or settled in their name. On all the three sides of the suit-land, the plaintiff 

has his land. After enquiry with the Mondal he came to know that the suit 

land is covered by Dag No 560.     

The following documents were exhibited by the DW-1

Exhibit-Ka : Tauzi receipts

Exhibit-Kha : Electricity Bills

 DW-2 Sri. Hunnaram Rabha deposed in his cross examination that 

the owner of the suit land is the plaintiff and the defendants are in possession 

over the suit-land. Defendant Jayanta Das at present is not in possession over 

the suit-land. The plaintiff received back the suit land as retainable land out 

of the ceiling case. Defendant Jayanta das left the suit-land some 5-6 years 
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back.  The  suit-land  is  at  present  under  the  possession  of  the  defendant 

Subhash  Das.  DW-4  Sri.  Pabitra  Chandra  Das  deposed  in  his  cross 

examination that the suit land is at present under the possession of defendant 

Subhash  Das.  Defendant  Jayanta  Das  left  the  place  some  4  years  ago. 

Mahendra Sarma and Uttam Kalita also left the land of the plaintiff in the 

year 2002. DW-5 Sri. Dipak Barua deposed in his cross examination that the 

suit  land  is  at  present  under  the  possession  of  defendant  Subhash  Das. 

Defendant Jayanta Das left the place some 5-6 years ago.

10.  Now appreciating the aforesaid evidence it  is  evident  that  the suit 

land is a retainable portion of land of the plaintiff which they retained as per 

the revised final settlement after the ceiling case. A fact which has been fully 

corroborated by all the plaintiff’s witnesses in their cross-examination and 

has also been admitted by the defendants witnesses. The plaintiff submits that 

their right over the suit-land accrued in the year 2002 after the ceiling case 

1278/76  was  disposed  of  and  as  per  the  revised  final  settlement  they 

approached the  defendants  to  vacate  the  suit-land and on their  refusal  to 

vacate the suit land the plaintiff has instituted this suit for declaration that 

they are the rightful owners having the right title and interest over the suit 

land. On the contrary the Defendant No.2 claims that they possess the suit 

land since 1971. The father of the defendant since deceased entered into the 

possession of the suit land with due knowledge of the predecessor in interest 

of the plaintiff and was living with his family since then. Following the death 

of the father of the defendant on 01.12.1993 the defendants being the legal 

heirs of Late Upen Das steped into the toes of their late father in possession 

and enjoyment of the suit-land till date. The Defendant No.2, further stated 

that  they  have  been  peacefully  enjoying  the  suit  land  by  constructing 

residential houses and out houses with due knowledge of the plaintiff and the 

defendant’s long and undisrupted possession and enjoyment of the suit land 

exceeding the statutory period of 12 years has ripen to a right of ownership 

by  virtue  of  his  possession  adverse  to  the  interest  of  the  plaintiff.  The 

plaintiff however states that as the land in question was under acquisition by 

the government of Assam under the provisions of the Assam Fixatation of 

Ceilling on Land Holding Act under case No 188/6 and subsequently re-

numbered, the plaintiff has nothing to claim as the real owner till finalisation 

and disposal of the case and final settlement. Now the moot question at the 
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cornerstone,  as  regards  period  of  limitation  is  the  factors  attracting 

applicability of the Doctrine of Adverse Possession. The plaintiff relied upon 

T.  Anjanappaand  Ors. Vs  Somalingappa  and  Anr.  (2006)  7  SCC  570,  

wherein amongst others it was held that, The concept of adverse possession  

contemplates  a  hostile  possession  i.e.  a  possession  which is  expressly  or  

impliedly in denial of the title of the true owner. Possession to be adverse  

must be possession by a person who does not acknowledge the other's rights  

but denies them. The principle of law is firmly established that a person who  

bases his title on adverse possession must show by clear and unequivocal  

evidence that his possession was hostile to the real owner and amounted to  

denial of his title to the property claimed. For deciding whether the alleged  

acts of a person constituted adverse possession,  the animus of the person  

doing those acts is the most crucial factor. Adverse possession is commenced  

in wrong and is aimed against right. A person is said to hold the property  

adversely to the real owner when that person in denial of the owner's right  

excluded him from the enjoyment of his property. Possession to be adverse  

must be possession by a person who does not acknowledge the other's rights  

but denies them. It is a matter of fundamental principle of law that where  

possession can be referred to a lawful title, it will not be considered to be  

adverse. ..Adverse possession is that form of possession or occupancy of land  

which  is  inconsistent  with  the  title  of  the  rightful  owner  and  tends  to  

extinguish that person's title. Possession is not held to be adverse if it can be  

referred to a lawful title. The person setting up adverse possession may have  

been holding under the rightful Owner's title e.g. trustees, guardians, bailiffs  

or  agents.  Such  persons  cannot  set  up  adverse  possession.  "Adverse  

possession" means a hostile possession which is expressly or impliedly in  

denial  of  title  of  the true owner.  Under Article  65 of  the Limitation Act,  

burden is on the defendants to prove affirmatively. A person who bases his  

title on adverse possession must show by clear and unequivocal evidence i.e.  

possession was hostile to the real owner and amounted to a denial of his title  

to the property claimed. In deciding whether the acts, alleged by a person,  

constitute  adverse  possession,  regard  must  be  had  to  the  animus  of  the  

person  doing  those  acts  which  must  be  ascertained  from  the  facts  and  

circumstances  of  each  case.  The  person  who  bases  his  title  on  adverse  

possession,  therefore,  must  show  by  clear  and  unequivocal  evidence  i.e.  
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possession was hostile to the real owner and amounted to a denial of his title  

to the property claimed. Where possession could be referred to a lawful title,  

it will not be considered to be adverse. The reason being that a person whose  

possession can be referred to a lawful title will not be permitted to show that  

his possession was hostile to another's title. One who holds possession on  

behalf  of  another  does  not  by  mere  denial  of  that  other's  title  make  his  

possession  adverse  so  as  to  give  himself  the  benefit  of  the  statute  of  

limitation. Therefore, a person who enters into possession having a lawful  

title, cannot divest another of that title by pretending that he had no title at  

all. An occupation of reality is inconsistent with the right of the true owner.  

Where a person possesses property in a manner in which he is not entitled to  

possess it, and without anything to show that he possesses it otherwise than  

an  owner  (that  is,  with  the  intention  of  excluding  all  persons  from  it,  

including the rightful owner), he is in adverse possession of it. Thus, if A is in  

possession of a field of B's, he is in adverse possession of it unless there is  

something to show that his possession is consistent with recognition of B's  

title. Adverse possession is of two kinds, according as it was adverse from  

the beginning, or has become so subsequently.  Thus, if  a mere trespasser  

takes possession of A's property, and retains it against him, his possession is  

adverse ab initio. But if A grants a lease of land to B, or B obtains possession  

of the land as A's bailiff,  or guardian, or trustee, his possession can only  

become adverse by some change in his position. Adverse possession not only  

entitled the adverse possessor, like every other possessor, to be protected in  

his possession against  all  who cannot show a better title,  but also, if  the  

adverse  possessor  remains  in  possession  for  a  certain  period  of  time  

produces the effect either of barring the right of the true owner, and thus  

converting the possessor into the owner, or of depriving the true owner of his  

right of action to recover his property and this although the true owner is  

ignorant of the adverse possessor being in occupation. Adverse possession is  

that form of possession or occupancy of land which is inconsistent with the  

title  of  any  person  to  whom  the  land  rightfully  belongs  and  tends  to  

extinguish that person's title, which provides that no person shall make an  

entry or distress, or bring an action to recover any land or rent, but within  

twelve years next after the time when the right first accrued, and does away  

with the doctrine of adverse possession, except in the cases provided for by  
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Section  15. Possession is not held to be adverse if it can be referred to a  

lawful title. According to Pollock, "In common speech a man is said to be in  

possession of anything of which he has the apparent control or from the use  

of which he has the apparent powers of excluding others". It is the basic  

principle  of  law  of  adverse  possession  that  (a)  it  is  the  temporary  and  

abnormal separation of the property from the title of it when a man holds  

property  innocently  against  all  the  world but  wrongfully  against  the  true  

owner;  (b)  it  is  possession  inconsistent  with  the  title  of  the  true  owner.  

Furthermore it has been discussed that If the defendants are not sure who is  

the  true  owner  the  question  of  their  being  in  hostile  possession  and  the  

question of denying title of the true owner do not arise.

 Reliance  is  also  based  upon  Amrendra  Pratap  Singh

Vs Tej Bahadur Prajapati and Ors (2004) 10 SCC 65  where-in amongst 

others it has been held that The nature of the property, the nature of title  

vesting  in  the  rightful  owner,  the  kind  of  possession  which  the  adverse  

possessor  is  exercising,  are  all  relevant  factors  which  enter  into  

consideration  for  attracting  applicability  of  the  Doctrine  of  Adverse  

Possession. The right in the properly ought to be one which is alienable and  

is capable of being acquired by the competitor. Adverse possession operates  

on an alienable right. The right stands alienated by operation of law, for it  

was capable of being alienated voluntarily and is sought to be recognized by  

doctrine of  adverse  possession as having been alienated involuntarily,  by  

default and inaction on the part of the rightful claimant who knows actually  

or constructively of the wrongful acts of the competitor and yet sits idle. Such  

inaction or default in taking care of one's own rights over property is also  

capable  of  being called a  manner  of  'dealing'  with one's  property  which  

results in extinguishing one's title in property and vesting the same in the  

wrong  doer  in  possession  of  property  and  thus  amounts  to  'transfer  of  

immovable property' in the wider sense assignable in the context of social  

welfare legislation enacted with the object of protecting a weaker section. 

In  P.T.  Munichikkanna  Reddy  an  Ors.Vs  Revamma  and  Ors  

(2007) 6 SCC 59  it is held amongst others that,  Adverse possession in one  

sense is based on the theory or presumption that the owner has abandoned  

the property to the adverse possessor on the acquiescence of the owner to the  
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hostile acts and claims of  the person in possession.  It  follows that sound 

qualities of a typical adverse possession lie in it being open, continuous and  

hostile. Efficacy of adverse possession law in most jurisdictions depend on  

strong limitation statutes  by operation of  which right  to access  the court  

expires through effluxion of time. As against rights of the paper-owner, in the  

context  of  adverse  possession,  there  evolves  a  set  of  competing rights  in  

favour of the adverse possessor who has, for a long period of time, cared for  

the land, developed it, as against the owner of the property who has ignored  

the property. Modern statutes of limitation operate, as a rule, not only to cut  

off one's right to bring an action for the recovery of property that has been in  

the adverse possession of another for a specified time, but also to vest the  

possessor with title. The intention of such statutes is not to punish one who  

neglects  to  assert  rights,  but  to  protect  those  who  have  maintained  the  

possession of property for the time specified by the statute under claim of  

right or color of title…  It is important to keep in mind while studying the  

American  notion  of  Adverse  Possession,  especially  in  the  backdrop  of  

Limitation  Statutes,  that  the  intention  to  dispossess  cannot  be  given  a  

complete go by. Simple application of Limitation shall not be enough by itself  

for the success of an adverse possession claim. Further-more it has been held 

that  …to  assess  a  claim  of  adverse  possession,  two-pronged  enquiry  is  

required…Application  of  limitation  provision  thereby  jurisprudentially  

"wilful  neglect" element  on  part  of  the  owner  established.  Successful  

application in  this  regard  distances  the  title  of  the  land from the  paper-

owner… Adverse possession must be adequate in continuity, in publicity and  

extent and a plea is required at the least to show when possession becomes  

adverse so that the starting point of limitation against the party affected can  

be found...

More-over in Konda Lakshmana Bapuji Vs Government of Andhra 

Pradesh and Ors. (2002) 3 SCC 258, it has been held amongst others that the 

question  of  a  person  perfecting  title  by  adverse  possession  is  a  mixed  

question  of  law  and  fact.  The  principle  of  law  in  regard  to  adverse  

possession is  firmly established.  It  is  a well-settled proposition  that  mere  

possession  over  the  land,  however  long  it  may  be,  would  not  ripe  into  

possessory title unless the possessor has 'animus possidendi' to hold the land 

adverse to the title of the true owner. It is true that assertion of title to the  
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land in dispute by the possessor would, in an appropriate case, be sufficient  

indication of the animus possidendi to hold averse to the title of the true  

owner. But such an assertion of title must be clear and unequivocal though it  

need not be addressed to the real owner. For reckoning the statutory period  

to perfect  title  by prescription both the possession as well  as the  animus 

possidendi must be shown to exist. Where, however, at the commencement of  

the possession there is no  animus possidendi the period for the purpose of  

reckoning adverse possession will commence from the date when both the  

actual possession and assertion of title by the possessor are shown to exist.

11.  Under the factual matrix of the instant case it has to be determined as 

to whether the defendants’ possession has become adverse? Plea of adverse 

possession is not a pure question of law but a blended one of fact and law. In 

the instant  case the plaintiff’s  right over the suit-land accrued in the year 

2002 after the ceiling case 1278/76 was disposed of and after the revised final 

settlement was done. A fact which has been admitted by the defendants too. 

The suit was filed in the following year of 2003. Accordingly prior to the 

year 2002, the defendants’ plea, of a situation of being in a hostile possession 

and the question of denying the title of the plaintiff over the suit-land doesn’t 

arise at-all. Adverse possession means a hostile possession which is expressly 

or  impliedly  in denial  of  title  of the true owner.  Under Article 65 of the 

Limitation Act, burden is on the defendants to prove affirmatively. A person 

who  bases  his  title  on  adverse  possession  must  show  by  clear  and 

unequivocal  evidence  i.e.  possession  was  hostile  to  the  real  owner  and 

amounted to a denial of his title to the property claimed. Moreover if the 

defendants were not sure who was the true owner the question of their being 

in hostile possession and the question of denying title of the true owner do 

not arise. The plaintiff after the disposal of the case in the year 2002 had only 

attained his right and title over the retainable portion of land and hence the 

period of  hostile  possession of  the defendants  started from 2002 onwards 

which is inconsistent to the title of the true owner. Hence the claim of the 

defendants that they are in long and undisrupted possession and in enjoyment 

of the suit land exceeding the statutory period of 12 years which has ripen to 

a right of ownership by virtue of his possession adverse to the interest of the 

plaintiff is not tenable in the eyes of law.
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12.  I have also perused the entire documents exhibited by either side. The 

defendants have exhibited documents to show their long possession over the 

suit land. However the earliest document  Exhibit-Ka relates to the year of 

1993 only and accordingly the plaintiff by their own evidence also couldn’t 

establish  their  claim  under  the  provisions  of  the  doctrine  of  adverse 

possession.  The defendants couldn’t prove their claim that they are in the 

suit-land since 1971.

 I have also perused the documents exhibited by the plaintiff. Exhibits 

4 and 5 are the copies of the draft Citha and Jamabandi respectively. A total 

of  54  Bighas  of  land  stands  as  retainable  land  in  favour  of  the  plaintiff 

including the suit land.

13.  Accordingly,  in  light  of  the  foresaid  discussions  I  am  of  the 

considered  opinion  that  the  claim  of  the  defendants  that  their  long  and 

undisrupted  possession  and  enjoyment  of  the  suit  land  exceeding  the 

statutory period of 12 years has ripen to a right of ownership by virtue of 

their possession adverse to the interest of the plaintiff, is not tenable in the 

eyes of law and facts. Moreover all other persons who were possessing over 

the  land  of  the  plaintiff  have  vacated  the  land  after  the  revised  final 

settlement. The evidences on record also go to show that the Defendant No.1 

has also  vacated  the land at  the relevant  period of  the settlement.  A fact 

which corroborates the claim of the plaintiff that subsequent to the disposal 

of the ceiling case in 2002, by the government and subsequent to the final 

settlement,  all  the persons except the Defendant No.2 left  the land of the 

plaintiff. A fact which draws adverse presumptions against the claims of the 

Defendant No.2 under the present circumstances of the case.

14.  In the light of the above discussion it can be held that the government 

had allowed the suit-land to the plaintiff on finalisation of the ceiling case. In 

the instant  case the plaintiff’s  right over the suit-land accrued in the year 

2002 after the ceiling case 1278/76 was disposed of and after the revised final 

settlement was done.  The Ceiling Case was eventually disposed of by the 

Collector of the District on 07.02.2002 allowing retaining the land as opted 

and thereby the suit-land has been allowed in favour of the plaintiff as per the 

Revised Final Statement.
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 In the result the plaintiff has the right title and interest over the suit-

land.

 Accordingly these three issues are decided and go in favour of the 

plaintiff.

15.  Issue No. 1, 2 and 3: These issues can be taken up together for better 

appreciations. On perusal of the pleadings and on appreciating the evidence 

on record it  is  evident that the suit  is  maintainable.  The pleadings further 

reveals that the suit is properly valued and proper court fee has been paid. 

However under the present circumstance of the case and on the basis of the 

discussions  made  above  and  decisions  arrived  therein,  it  is  redundant  to 

discuss further on the issue of the suit being barred by law of limitations. As 

discussed and decided, the rights of the plaintiff over the suit-land accrued in 

the year 2002 after the ceiling case 1278/76 was disposed of and as per the 

revised final settlement they approached the defendants to vacate the suit-

land and on their refusal to vacate the suit land the plaintiff has instituted this 

suit for declaration that they are the rightful owners having the right title and 

interest over the suit land. The instant suit has been filed in the year 2003. 

The defendants have taken the plea of non joinder of necessary party to the 

suit. The defendants argued that the state needs to be made a defendant in the 

instant suit. At a time when the state has not denied the right and title of the 

plaintiff over the suit-land, the question of making them a party to the suit 

doesn’t arise. More-so when the government vide the ceiling case 1278/76 

and as per the revised final settlement has given the ownership right over the 

suit-land to the plaintiff. The competent authority had allowed the plaintiff to 

retain  54  bighas  of  land.  Accordingly  the  question  of  non-joinder  of 

necessary party as argued by the defendants doesn’t arise under the present 

circumstances of the case. The state is not a necessary party in the instant 

case.

Accordingly the issues are decided.

16.  Issue No. 4 and 7: Under the present circumstances of the case both 

these issues can be taken together for better appreciation of the evidence. 

However under the present circumstance of the case and on the basis of the 

discussions  made  above  and  decisions  arrived  therein,  it  is  redundant  to 
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discuss  further  on the issue  of  the rights  of  the defendants.  However  the 

defendants  have  argued though not  pleaded,  that  the defendants  have  not 

been ejected by following due procedures of law. The defendants relied upon 

Radha Kanoo & 4 others Vs the Assam board of Revenue & 5 Others 1994)  

1 GLR 122 and Sri kamala Kanta Deka Vs The State of Assam (1983) 2  

GLR  258 to  show the  procedures  involved  in  ejectment  of  unauthorized 

persons from government land. However such procedures are to be taken care 

of, by the competent authorities only and the circumstances as discussed in 

the said case laws are not similar to the factual matrix of the instant case. 

None of  such claims forms part  of  the defendant  pleadings.  Following of 

such  due  procedures  of  ejectment  are  to  be  exercised  by  the  competent 

authorities  and  the  defendants  have  not  exhausted  any  of  the  necessary 

remedies to take care of their alleged grievances.

 The  defendants  encroached  the  suit-land  during  the  pendency  of 

ceiling case, but the defendants are not entitled to any right title or interest 

over the suit-land.

Accordingly these issues are decided and go against the defendants.

17. ORDER
 In the conclusion the suit is decreed on contest with cost. 

 The plaintiff has the right title and interest over the suit land. The 

plaintiff is entitled to recover the possession of the suit-land.

 Prepare decree accordingly. 

 Given under my hand and seal of this court on 15th day of December  

2012.

Naguib Ahmed
Munsiff No.-3, Kamrup,

Guwahati.

APPENDIX

Plaintiff’s Witnesses

1. PW-1: Sri. Ramesh Chaudhury 
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Exhibit-1 : Copy of order allowing the land along with revised final 
statement.

Exhibit-2 : Land revenue paying receipt.
Exhibit-3 : Legal Notice dated 29.10.2003.
PW-1 in his re-examination exhibited the following documents.
Exhibit-4 : Draft Citha
Exhibit-5 : Jamabandi Copy.

2. PW-3: Sri. Ramesh Boro.

3. PW-4: Sri. Prakriti Ranjan Das 

Defendant’s Witnesses

1. DW-1: Sri. Subhas Das. 

Exhibit-Ka : Tauzi receipts
Exhibit-Kha : Electricity Bills

2. DW-2: Sri. Hunnaram Rabha.

3. DW-4: Sri. Pabitra Chandra Das.

4. DW-5: Sri. Dipak Barua 
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