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J  U  D  G  M  E  N  T

1. Prosecution case, in brief, is that Mr. Abhijit Basumatary, partner of M/S 

B.K. Construction, Vidya Sagar Sarani, Rangirkhari, Silchar Town, filed an ejahar 

on  22.02.2010  before  the  CBI,  alleging  that  Dr.  Amarjyoti  Baruah,  General 

Manager  (I&W),  Brahmaputra  Board,  Basistha,  Guwahati,  demanded  illegal 

gratification of Rs. 1 (One) lakh from him as a reward for having sanction of the 

work  “construction  of  porcupine  screen  as  apron  of  tie  bund  across  the  spill 

channel of Dibang (Group 2)” in favour of his firm, M/S B.K. Construction. It is also 
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alleged in the FIR that LOI No. BB/CE/(I&W)RD/806/2010/5503 dated 01.02.2010 

for construction of RCC porcupine screen as apron of tie bund across the spill 

channel of Dibang pull was issued in favour of said M/S B.K. Construction after 

following tender                                              procedure and the total value of work  

was Rs. 1,10,15,838.24 and the accused Dr.  Amarjyoti  Baruah was demanding 

illegal bribe amounting to Rs. 1 lakh since issuance of above LOI as a reward for 

having sanctioned the above work in favour of the firm pending execution of tender 

agreement and issuance of formal work order. Informant was not willing to pay the 

amount as per demand and as such he lodged the written complaint before the 

Superintendent of Police, CBI, ACB, Guwahati. After receipt of the said FIR from 

Sri  Abhijit  Basumatary,  a  case  was  registered  vide  Regular  Case  No. 

0172010A0003 dated 22.02.2010 under Section 7 of the P.C. Act, 1988 and a trap 

was laid under the leadership of Sri Bipul Das, Inspector, CBI, ACB, Guwahati, to 

apprehend Dr. Amarjyoti Baruah red handed.

2.  During  investigation,  trap  team was  constituted  and  presence  of  two 

independent witnesses, namely Sri Dhrubajyoti Gogoi, an officer of Canara Bank, 

Dispur,  Guwahati  and  Sri  Pradip  Dasgupta,  Manager,  Allahabad  Bank, 

Jawaharnagar,  Beltola,  Guwahati  was  ensured  for  the  purpose.  Trap  team 

assembled at CBI, ACB, Guwahati and was briefed about the complaint and the 

trap proceedings which were to follow. A practical demonstration of the chemical 

reaction  between Phenolphthalein  powder  and Sodium Carbonate  solution  was 

shown to trap team members and explained that Sodium Carbonate solution turns 

pink  in  colour  when  treated  with  Phenolphthalein  powder.  Complainant  Abhijit 

Basumatary produced Rs. 1,00,000/, consisting of 100 numbers of GC notes of Rs. 

1000 denomination each, was smeared with Phenolphthalein powder. Said notes 

were kept in left  inner pocket of the coat worn by the complainant with specific 

instruction to pay the same to Dr. Amarjyoti Baruah only when he demanded and 

not otherwise. Thereafter, trap team members washed their hands with soap and 

water  to  ensure  that  no  traces  of  Phenolphthalein  powder  remained.  Sri  

Dhrubajyoti Gogoi was instructed to accompany Sri Abhijit Basumatary as shadow 

witness, to over hear the conversation, observe the demand and acceptance of 

bribe money by the accused and pass signal by rubbing his head with his right  

hand to the waiting team members on completion of transaction of bribe money.  

Other team members were instructed to position themselves comfortably around 

the  chamber  of  Dr.  Amarjyoti  baruah  in  the  Brahmaputra  Board  complex.  A 

memorandum  dated  22.02.2010  was  prepared  enumerating  entire  pre  trap 

proceeding including number of GC Notes and signed by team members.

3.  After  carrying  out  the  pre  trap  proceeding,  the  trap  team laid  on  Dr. 

Amarjyoti Baruah in his office chamber in Brahmaputra Board Complex, Basistha, 
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Guwahati. The Complainant, Shri Abhijit Basumatary and Shri Dhrubajyoti Gogoi, 

as shadow witnesses, entered the chamber of Dr. Amarjyoti Baruah. They wait for 

sometime  and  after  some  conversation,  Shri  Abhijit  Basumatary  informed  Dr. 

Amarjyoti Baruah that he had brought the amount of Rs.1,00,000/-, as demanded 

by him to which Dr.  Baruah nodded  in approval.  Shri  Abhijit  Basumatary then 

placed the said amount on the table of Dr. Amarjyoti Baruah and Dr. Baruah then 

asked in Assamese “Kiman asse? “(which means how much) to which Shri Abhijit 

Basumatary replied “ek lakh asse” (which means it  is one lakh). Thereafter,  Dr. 

Amarjyoti Baruah picked up the said amount with his right hand and kept in the  

drawer of his office table. Having witnessed the transaction, independent witness 

Shri Dhrubajyoti Gogoi came out of the office chamber of Dr. Amarjyoti Baruah and 

passed on the pre decided signal to the waiting team members.

4. On receiving the pre decided signal, the other team members immediately 

rushed inside the office chamber of Dr. Amarjyoti Baruah, disclosed their identities 

and  challenged  him  for  demanding  and  accepting  illegal  gratification  of 

Rs.1,00,000/- from Shri Abhijit Basumatary to which Dr. Amarjyoti Baruah could not 

give  any  explanation.  Shri  Dhrubajyoti  Gogoi,  the  independent  witness  then 

explained that Dr. Amarjyoti Baruah accepted the illegal gratification with his right 

hand and then kept it inside the right side drawer of his office table. Thereafter, the  

illegal gratification amount was recovered from the right side drawer of his office 

table. The number and denominations of said GC Note amounting to Rs.1,00,000/-  

were  compared  with  those  mentioned  in  the  Pre  Trap  Memorandum  dated 

22/02/2010 and were found to be exactly similar.  Thereafter, Dr, Amarjyoti Baruah 

was asked to dip his right hand’s fingers in a freshly prepared Sodium Carbonate 

solution, which turned pink and was preserved in a clean glass bottle. A post Trap 

Memorandum  dated  22/02/2010  enumerating  therein  the  aforesaid  facts  was 

drawn and signed by all the team members. The right hand fingers’ wash taken in 

clean glass bottle was sent to Central Forensic Science Laboratory,  Kollkata for 

chemical examination which confirmed the presence of traces of phenolphthalein 

powder in the said wash.

5. During investigation I.O. seized Notice Inviting Tender, Tender Papers, 

Letter  of  Internet,  formal  work  Order,  Agreement  of  Work  and  other  relevant 

documents  and  examined  the  witnesses  and  their  statements  recorded  which 

revealed that NIT for “Construction of RCC Porcupine Screen as Apron of Tie Bund 

Across the Spill channel of Dibang (Group-2)” was issued on 15/10/2009 and M/s. 

BK Construction was selected for the said work. After necessary deliberation, the 

Letter of Intent in respect of this work was issued in favour of M/s. BK Construction 

on 01/02/2010 for completing the necessary formalities for issuance of formal Work 

Order and execution of Tender Agreement. Shir Abhijit Basumatary, on behalf of 
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M/s.  BK  Construction,  submitted  necessary  Bank  Guarantee  with  Brahmaputra 

Board on 16/02/2010. It was during this period i.e. between issuance of Letter of 

Intent  on  01/02/2010  and  submission  of  Bank  Guarantee  on  16/02/2010,  Dr. 

Amarjyoti Baruah demanded illegal gratification from Shri Abhijit Basumatary as the 

Letter of Intent had been issued but neither the formal Work Order had been issued 

nor the Tender Agreement had been executed. The formal Work Order was issued 

only on 10/03/2010 and Tender Agreement was executed on 10/03/2010.

6.  Thus,  Dr.  Amarjyoti  Baruah,  while  working  as  public  servant  in  the 

capacity of General Manager, Brahmaputra Board, Basistha, Guwahati, by abusing 

his  position  as  a  Public  Servant,  demanded  and  accepted  an  amount  of 

Rs.1,00,000/- as gratification, which amounts to offence punishable u/s 7 & 13 (2) 

r/w 13 (1) (d) of the Prevention of Corruption Act,  1988. Necessary sanction to 

prosecute  Dr.  Amarjyoti  Baruah,  General  Manager,  Brahmaputra  Board,  as 

required u/s 19(1) (c) of the Prevention of Corruption Act, 1988 has been obtained 

from the  Competent  Authority.  After  completion  of  investigation,  I.O.  submitted 

charge sheet under Section 7 & 13 (2) r/w 13 (1) (d) of the Prevention of Corruption 

Act, 1988, against Dr. Amarjyoti  Baruah, General Manager, Brahmaputra Board, 

Basistha, Guwahati. Hence this case. 

7.  On  appearance  of  the  accused  Dr.  Amarjyoti  Baruah,  copies  of  the 

materials were furnished. After hearing both sides and perusal of the materials, my 

learned Predecessor,  framed charge against  the accused Dr.  Amarjyoti  Baruah 

under Section 7/13(2) read with Section 13(1)(d) of the P.C. Act, 1988. Contents of  

the charge on being explained and read over to the accused, he pleaded not guilty 

and claimed to be tried.

8. Prosecution side examined as many as 12 (twelve) witnesses in support 

of its case including the I.O. Defence cross examined them to rebut the charges. 

The plea of the accused is total denial. He stated in his statement recorded under  

Section 313 Cr.P.C. that the complaint was filed falsely because they wanted to 

sanction that particular work to M/S B.K. Construction, but General Manager never 

sanction  any  work.  He  submitted  a  tour  diary  in  respect  of  group  IV  works 

modifying  the  specification  after  visiting  the  site  on  4.12.2009.  On  16.02.2010 

complainant entered in his room without permission and asked him that they are 

not  interested  with  any  revised  work  and  as  the  election  is  coming  and 

complainant’s brother-in-law, who was existing MLA of Sadiya and his wife is a 

partner of the firm, would contest the election, so they need money and want to 

finish  the  work  as  per  specification  of  NIT.  Accused  replied  that  it  was  their  

business and had to do as per clause of NIT and asked to leave his chamber. On 

19.2.2010, complainant again entered in his chamber without permission with an 

unknown person and repeats the same version. He asked them not to waste his 
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time  and  to  go  out.  Then  on  22.2.2010  complainant  along  with  one  unknown 

person  came while  he  was  writing  a  cheque  in  his  personal  cheque  book  for 

withdrawal of money and to hand it over to his Private Secretary. The drawer of his 

official table was half open. Then Chief Engineer came and discussed a matter 

relating  to  Sivasagar  and  went  out  after  discussion  and  handed  over  him two 

letters. His PS also went out before handing over the cheque. Then complainant 

and accompanying person came to the front row of the chair, sat in his front and 

the  complainant  took out  bundle  of  Rs.  1000 notes  from his  inner  pocket  and 

offered to him by keeping in his table. He refused and pushed back the amount 

towards him and rang the PSO, but telephone was not picked up. He went to toilet  

and after coming back, the complainant and the accompanying person was not 

there. He was about to sit then the person came back with six other persons and 

they identified themselves as CBI official, caught him for demanding bribe from the 

complainant. He became nervous as he never demanded any money. Thereafter, 

CBI  personnel  took  him  to  their  office.  Accused  examined  himself  as  defence 

witness in support of his defence. Prosecution side cross examined him. 

9. Points for determination has been set up as follows –

(i) Whether the accused Dr. Amarjyoti Baruah, while working as General 

Manager,  Brahmaputra  Board  (I&W),  Basistha,  Guwahati,  being  a 

Public Servant, demanded Rs. 1,00,000/  from Sri Abhijit Basumatary, 

Partner  of  M/S  B.K.  Construction,  since  issuance  of  LOI  for 

construction of RCC Porcupine Screen as apron of Tie bund across the 

spill channel of Dibang (Group – 2) as a motive or reward other than 

legal  remuneration  for  having  sanctioned  the  said  work  and  on 

22.02.2010 accused accepted the said amount from the complainant 

Abhijit Basumatary, in his office chamber ?

(ii)  Whether  the  accused  person  while  working  as  stated  above  on 

22.02.2010, being a public servant by corrupt or illegal means or by 

abusing his official position demanded and accepted Rs. 1 (One) lakh 

from the complainant as pecuniary advantage for himself and without 

any public interest ?

DISCUSSION, DECISION AND REASONS THEREOF
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10. Point No. 1 :- To bring home the charge, prosecution has to prove that 

the accused is a public servant; accepts or obtains or agrees to accept or attempts 

to obtain any illegal gratification other than legal remuneration from any person and 

as a motive or reward for doing or forbearing to do any official act or for showing or 

forbearing to show in the exercise of his official function, favour or disfavour to any 

person  for  rendering  or  attempting  to  render  any  service  or  disservice  to  any 

person with the Central Government, State Government etc. PW-1 the complainant 

specifically stated in his evidence that he knows the accused Dr. Amarjyoti Baruah, 

who was working as General Manager, Brahmaputra Board, Basistha, Guwahati.  

His evidence got support from the evidence of PW-4 Sri Gaya Prasad Singh, who 

deposed that Ext. 17 (under objection) is the certified copy of office order dated 

5.9.2008  issued  by  Under  Secretary,  Govt.  of  India  appointing  Dr.  Amarjyoti  

Baruah as General  Manager,  Brahmaputra Board  on deputation  who  was  then 

working as Sr. Manager (C) NEEPCO Ltd. Shillong. Pursuant to the said order, he 

issued Ext. 18 letter dated 10.10.08 (under objection) to the accused to take over 

the  charge of  General  Manager,  Brahmaputra  Board  and accordingly,  accused 

took charge vide  Ext.  19  (under  objection)  certificate of  transfer  of  charge.  He 

handed over  these three documents to Sri  R.K. Sangwan,  Inspector of  CBI on 

30.03.2010 vide Ext.  16 Receipt memo. Accused though submitted objection in 

exhibiting Ext. 17, Ext. 18 and Ext. 19, but in his statement; recorded under Section 

313 Cr.P.C. accused admitted the evidence of PW-4. After going through the said 

evidence  and  the  statement  of  the  accused,  it  is  found  that  the  accused  was 

working as General Manager, Brahmaputra Board (I&W), Basistha, Guwahati  at 

the relevant point of time. Again, Public servant is defined in Section 2(c) of the 

Prevention of Corruption Act, 1988 and as per definition of Section 2(c)(i) of the 

said Act,  it  can be held that  accused Dr.  Amarjyoti  Baruah was functioning as 

General Manager, Brahmaputra Board (I&W), Basistha, Guwahati, at the relevant 

point  of  time  and  for  rendering  his  service,  accused  was  remunerated  by  the 

Government. As such, accused Dr. Amarjyoti  Baruah is a public servant as per 

provision of Prevention of Corruption Act, 1988.

11. PW-1, Abhijit Basumatary laid the FIR in his evidence as Ext. 8 and Ext.  

8(1) is his signature. It is alleged by the complainant in Ext. 8 that LOI No. BB/CE/

(I&W)RD/806/2010/5503  dated  01.02.2010  was  issued  in  favour  of  M/S  B.K. 

Construction,  Silchar,  after  following tender  procedure for  “construction of  RCC 

Porcupine screen as apron of Tie bund across the spill channel of Dibang (Group – 

2)” . Total value of the work was Rs. 1,10,15,838.24. Since the issuance of above 

LOI, accused Amarjyoti Baruah demanded from him illegal bribe amount of Rs. 1 

lakh as a reward  for  having sanctioned the above work  in  favour  of  their  firm, 

pending  issuance  of  Tender  agreement  and  formal  work  order.  Accused  also 
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stated that if the demand is not fulfilled, he will see that no works are issued in their  

favour in future. PW-1 in his evidence has stated about the partners of M/S B.K. 

Construction  which  carry  out  construction  works  in  Brahmaputra  Board,  PWD, 

NRHM etc. and floating of NIT in respect of the above work by the Brahmaputra 

Board. He also stated that his firm M/S B.K. Construction was awarded to do the 

above work as a first lowest bidder. PW-3 Sri Kumarjit Deb stated that he is the 

Managing Partner of M/S B.K. Construction and two other partners of the firm is Sri  

Abhijit Basumatary and Smt. Subhalakhi Chetia. Ext. 14 (under objection) is the 

Notarial  vertificate  dated 27.10.2009 as  regard  partnership  agreement  amongst 

them which is accompanied by a self attested Partnership Agreement, which was 

handed over to Inspector, CBI, ACB, Guwahati on 19.5.2010 vide receipt memo 

Ext.  15. Their firm submitted tender in response to NIT issued by Brahmaputra 

Board in different news papers for construction of RCC porcupine screen as apron 

of Tie bund across spill channel of Dibang. Ext. 4 is the tender document and Ext. 

7 is the LOI for the said work. The above evidence clearly shows that Sri Abhijit 

Basumatary is one of the partner of M/S B.K. Construction, which firm was allotted 

the aforesaid work as per Ext. 7, Letter of Intent. Accused also in his statement 

recorded under Section 313 Cr.P.C. has not denied the above evidence. In cross 

examination also, the above evidence has not been challenged. So, there is no 

such doubt  about  the status of  the complainant  that  he is  partner  of  M/S B.K. 

Construction,  which  firm  carries  on  construction  works  and  the  work  of 

“construction  of  RCC Porcupine  screen  as  apron  of  Tie  bund  across  the  spill 

channel of Dibang (Group – 2)” was awarded to M/S B.K. Construction through 

tender process by the Brahmaputra Board.

12.  The  evidence  of  PW-1  disclosed  that  accused  demanded  an  illegal 

gratification of Rs. 1 lakh for awarding the said work and if the amount is not paid, 

he will see that no work order in favour of the firm is issued in future. Ext. 7 is the 

file of the Brahmaputra Board relating to aforesaid work. Letter of Intent (LOI) was 

issued on 1.2.2010 and performance guarantee in the form of FDR for Rs. 3.5 lakh 

was  submitted  on  16.2.2010.  But  tender  agreement  between  the  firm  and 

Brahmaputra Board was yet to be signed and formal work order also yet  to be 

issued. He stated in cross examination that Tender committee consists of General 

Manager, Chief Engineer and other member and Chief Engineer issued work order 

after decision of the tender committee. On perusal of Ext. 7, evidence of PW-1 and 

also  the  evidence  and  statement  of  the  accused,  it  is  found  that  the  work  of 

“construction  of  RCC Porcupine  screen  as  apron  of  Tie  bund  across  the  spill 

channel of Dibang (Group – 2)” was awarded to M/S B.K. Construction through 

tender  process  and  this  fact  has  not  been  challenged  nor  disputed.  So,  fact 
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remains that M/S B.K. Construction got the aforesaid work in due process after 

submitting tender.

13. It is settled principle of law that mere recovery of tainted money is not 

sufficient to hold that the prosecution has proved its case unless prosecution can 

prove that accused demanded the bribe or money was voluntarily paid as a bribe. 

Thus  it  is  necessary  to  examine  whether  there  was  demand  of  bribe  and 

acceptance of the same by the accused Dr. Amarjyoti  Baruah. The evidence of  

PW-1 further disclosed that he knows the accused as he visited the office of the 

Brahmaputra  Board  on  earlier  occasion  for  another  work  of  construction  of 

extension and strengthening of Tie bund on river Dibang at Bahbarighat allotted to 

their firm prior to issue of letter of intent in the present work. While he came across 

the  accused  on  3.2.2010  in  the  office  of  the  Brahmaputra  Board,  accused 

demanded Rs. 1 lac from him for awarding the aforesaid work in favour of his firm 

and threatened that if the demand has not been fulfilled, no further work will  be  

allotted in favour of his firm and he will not allow tender document to be signed and  

work order would not be issued. On 16.02.2010, when PW-1 went to the office of 

the Brahmaputra Board to submit security deposit of Rs. 3.5 lakh and extension of 

time, then also accused demanded the illegal gratification of Rs. 1 lac. Since, he 

did not want to pay the bribe amount; PW-1 lodged written complaint in his own 

handwriting  before  the  SP,  CBI,  ACB,  Guwahati  on  22.02.2010  against  the 

accused. In support of the said evidence as regard demand of Rs. 1 lakh by the 

accused, PW-3 stated that partner A. Basumatary informed him over phone that 

there will  be problem in getting final work order and he was harassed by HOB, 

Brahmaputra Board. At that time he was on pilgrimage to Baishno Devi Mandir, so,  

he  advised  and  requested  A.  Basumatary  to  take  proper  action  and  steps  in 

prudent manner. In cross examination, he stated that A. Basumatary called him to 

Guwahati for 2/3 days after 15th February. 

14. On perusal of the above evidence of PW-1, it transpires that accused Dr. 

Arupjyoti  Baruah demanded Rs.  1  lakh  from the  complainant  on  3.2.2010 and 

16.2.2010 in the office of the Brahmaputra Board, Basistha, for awarding the work 

in favour of  his firm. Accused denied the demand of Rs. 1 lakh from PW-1 as 

alleged,  but  in  his  defence  evidence  as  well  as  statement  under  section  313 

Cr.P.C.  accused  admitted  offer  of  the  amount  by  the  complainant,  PW-1.  The 

evidence of PW-3, Managing Partner of M/S B.K. Construction reveals that Abhijit 

Basumatary informed him over  phone about the problem in getting work order, 

while  he PW-3 was on pilgrimage.  PW-1 also requested him to come down to 

Guwahati for atleast 2/3 days after 15th February. The evidence of PW-1 disclose 

one of the date of demand as 16.2.2010. So, there appears some support from the 

evidence  of  PW-3  to  the  evidence  of  PW-1  as  regard  demand,  for  which  he 
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informed the Managing Partner of the firm, PW-3. The evidence of PW-1 further 

reveals that on 22.2.2010, when he came to the office of the accused during trap 

operation  along  with  shadow witness  Sri  Dhrubajyoti  Gogoi  (PW-5),  then  also 

accused demanded the amount. At that time, accused asked PW-1 in Assamese, 

“Kiman Asse ?” (meaning thereby how much the amount), PW-1 replied that “ek 

lakh asse” (meaning thereby it contains 1 lakh).  This piece of evidence of PW-1 as 

regard  conversation  of  the  complainant  with  the  accused  in  Assamese  after 

entering into the office of the accused on the material day has been fully supported 

by the evidence of PW-5. PW-2 Sri Pradip Dasgupta, PW-8 Sri Bipul Das and PW-

12 Sri N.G. Khamrang corroborated the fact of constitution of the trap team and 

laying of trap on 22.02.2010 at Brahmaputra Board office to catch the accused. 

PW-6 Manipaty Sarma corroborated the fact of entering of complainant along with 

a person into the office chamber of  the accused,  while he was there. Accused 

failed  to  dislodge  the  said  evidence  by  cross  examination.  Accused  in  his 

statement under Section 313 of the Code of Criminal Procedure has stated that the 

complainant took out bundle of Rs. 1000 notes from his inner pocket and offered to 

him by keeping in his table. He refused and pushed back the amount towards the 

complainant and rang the PSO, but telephone was not picked up. In his defence 

evidence,  accused  stated  that  on  22.2.2010,  Abhijit  Basumatary  with  some 

unknown  face  accompanied  him  came  to  his  chamber  and  took  seat,  while 

accused was  doing works  with  his  P.S.  Sri  M.  Sarma and asked him to  bring 

money  from  the  bank  and  opened  the  drawer  to  write  a  cheque.  Then  Chief 

Engineer (I&W) came and discussed with him about Sivasagar matter. After some 

time, P.S. and Chief Engineer left his chamber. Thereafter, complainant suddenly 

took out bunch of notes from his inner jacket and offered to him on the table. He  

refused to accept and pushed back the money with his right hand. From the above 

evidence  of  the  accused,  it  plainly  disclosed  that  the  complainant  offered  the 

amount to him, but his evidence is silent as regard the cause of offering the amount 

by PW-1 to him. It is hard to believe that a private person will offer an amount of 

Rs. 1 lakh to a Government servant like the post of General Manager, without any 

demand or without any reason. On the other hand, the evidence of PW-1 disclosed 

that he offered the amount to the accused as demanded by him and complainant 

and the accused had conversation in Assamese as regard the total amount, which 

got support from PW-5. Accused did not put any suggestion denying the aforesaid 

conversation between the complainant and the accused in Assamese.  Accused 

also  failed  to  rebut  the  aforesaid  evidence  of  PW-1  and  PW-5  by  cross 

examination. 

15. During cross examination of PW-1, accused took the plea by putting 

suggestion  that  the  complainant  along  with  the  Chief  Engineer  hatched  the 
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conspiracy against  him to remove from service and the Chief  Engineer tried to 

become the General Manager, to which PW-1 denied. But, in his statement under 

Section 313 of the Code of Criminal Procedure, accused did not state this fact,  

rather he introduced a new fact that he visited the particular site on 4.12.2009 after 

publishing the NIT and submitted tour diary in respect of group IV work modifying 

the specification. He discussed the matter with the Chief Engineer and requested 

him to discuss the matter with the Member, River Management, CWC, New Delhi, 

who is a Chairman of the particular site constituted by Govt. of India. Group IV is 

not the work allotted the firm M/S B.K. Construction. Accused failed to state in his 

evidence about any conspiracy between the complainant and the Chief Engineer to 

remove the accused from the post of General Manager, Brahmaputra Board and 

the  evidence  of  modification  of  specification  of  Group  IV  work  also  cannot  be 

considered as a ground of offering Rs. 1 lakh by the complainant to allow them to 

carry out their  awarded work as per specification of NIT,  as because, accused 

himself stated in his evidence that Group IV is not the work allotted to the firm M/S 

B.K. Construction. 

16. Learned Senior counsel for the accused submitted that the complainant 

stated that if the demanded amount is not paid, no work will be issued. As such 

alleged demand is for future work, which cannot be accepted as a demand in its 

true sense. But on perusal of the evidence of PW-1, it is found that the demand is 

for awarding the present work and threatened that if the demand has not been 

fulfilled, no further work will be allotted in favour of his firm and he will not allow 

tender  document  to  be  signed  and  work  order  would  not  be  issued.  So,  the 

demand is not only for future work but also not to allow signing tender document of 

present work and issuance of work order. After awarding of a contract and before 

signing tender document and issuance of work order, every selected tenderer will  

be in fear of cancellation of the work, for not fulfilling any demand of the higher 

officer. Evidence of PW-1 further disclosed that the tender agreement was signed 

on 10.03.2010 and formal work order was issued on 10.03.2010. Ext. 12 is the 

certified copy of the tender agreement and Ext. 13 is the certified copy of the formal 

work  order.  This  fact goes to show that the alleged demand was made before 

signing the tender agreement and issuance of work order.  Learned Sr. counsel 

further  submitted  that  though  it  is  alleged  that  the  demand  was  made  on 

03.02.2010 and 16.02.2010, but  it  was not  informed and there is also no such 

explanation of delay in filing the complaint before the CBI. It is also argued that  

from the language of the complaint, it can be believed that it was drafted by CBI as 

the complainant, being a petty contractor, cannot use legal terms in his complaint. 

PW-1 was not cross examined on this point nor put any suggestion that the Ext. 8 

complaint  was  filed  falsely  in  consequence of  a  conspiracy.  As regard  alleged 
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delay in  filing the  complaint,  it  is  found from the  evidence of  PW-1 and PW-3 

Kumarjit Deb, Managing Partner of M/S B.K. Construction that demand was made 

on 3.2.2010 and 16.2.2010 and PW-1 talked with PW-3 over telephone and the 

latter advised PW-1 to take proper action and step in prudent manner. PW-3 also 

stated that PW-1 called him after 15th to come to Guwahati. This facts goes to show 

that PW-1 in consultation with the Managing Partner of the firm to the step and filed 

the complaint  before CBI on 22.2.2010.  So, the submission of Ld. Sr.  Counsel  

cannot  sustain  which  is  graciously  rejected.  In  view of  the  above,  I  am of  the 

opinion that the accused demanded the amount from the complainant (PW-1) for 

awarding the work of “construction of RCC Porcupine screen as apron of Tie bund 

across the spill channel of Dibang (Group – 2)” and threatened that if the demand 

has not been fulfilled, no further work will be allotted in favour of his firm and he will  

not allow tender document to be signed and work order would not be issued. 

17. As regard acceptance of the amount, the evidence of PW-1 disclosed 

that CBI constituted a trap team under the leadership of Sri Bipul Das, Inspector 

CBI and consisting of  two independent  witnesses,  namely Sri  Pradip Dasgupta 

(PW-2) and Sri Dhrubajyoti Gogoi (PW-5) and trap was laid to catch the accused. 

Accordingly, complainant and the independent witnesses assembled in the office 

room of  N.G.  Khamrang,  Dy.S.P.,  CBI,  ACB,  Guwahati  on  22.2.2010  at  about 

12.30 to 1.00 P.M. Complainant was introduced to the witnesses and purpose of 

gathering  explained.  A  demonstration  as  regard  chemical  reaction  of 

Phenolphthalein  powder  with  Sodium  Carbonate  solution  was  shown  to  them. 

Complainant produced 100 numbers of currency notes of Rs. 1000 denomination 

each, amounting to Rs. 1 lakh, which were treated with Phenolphthalein powder 

and asked him to keep in his left inner pocket of wearing coat with direction to hand 

over the same to the accused only when he demanded and not otherwise. Witness 

Dhrubajyoti  Gogoi  was  asked  to  accompany  PW-1  as  shadow  witness  and 

instructed to give signal by rubbing his head with his right hand after completion of 

the transaction. Proceedings were reduced into writing as pre trap memorandum 

dated 22.2.2010 vide Ext. 9. Thereafter, they left for the office of the Brahmaputra 

Board at Basistha. PW-1 and Dhrubajyoti Gogoi entered into the office chamber of 

the accused. They wait for some time as one person was there and Chief Engineer 

also entered. After going out of the Chief Engineer and another person, PW-1 had 

conversation  with  the  accused  in  Assamese  as  regard  bringing  of  demanded 

money, accused nodded in approval and then PW-1 took out the tainted money 

from inner pocket of his coat and placed on the office table of the accused, to 

which accused picked up with his right hand and kept inside the drawer of his table. 

Then shadow witness Dhrubajyoti Gogoi went out of the chamber and immediately 

DSP Sri N.G. Khamrang, Bipul Das and other trap team members rushed inside 
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the office chamber of the accused and disclosed their identity. On being challenged 

the accused for demanding and accepting illegal gratification from PW-1, accused 

could not give satisfactory answer. Then necessary chemical test was done, which 

gave positive result. Bribe money was recovered from the drawer of the office table 

of the accused, which was compared by independent witnesses, Pradip Dasgupta 

and Dhrubajyoti Gogoi with the denomination and No. mentioned in the pre trap 

memorandum and the money was seized. PW-2 Sri Pradip Dasgupta, PW-5 Sri 

Dhrubajyoti Gogoi, PW-8 Sri Bipul Das and PW-12 Sri N.G. Khamrang supported 

the  evidence  of  PW-1.  Said  witnesses  were  cross  examined  at  length  by  the 

accused person but nothing could elicit to disbelieve or discard their evidence.    

18. Learned Sr. Counsel for the accused submits that the accused in his 

statement recorded under Section 313 Cr.P.C. gave a reasonable explanation by 

stating that on 22.2.2010, while he was writing a cheque in his personal cheque 

book to withdraw money and the drawer of his office table was half opened, then 

complainant  along  with  unknown  person  entered  in  his  office  chamber.  In  the 

meantime Chief Engineer came and discussed a matter relating to Sivsagar and 

went  out  after  handing  over  two  letters.  P.S.  also  went  out  and  then  the 

complainant took out the amount from his pocket and offered him by keping in the 

table, which the accused refused and pushed back by his hand. He immediately 

rang up the PSO of the office, but nobody picked up the phone. Then he went to 

the toilet and after coming back from toilet, he did not find the complainant, but  

after some time some persons came inside his office with the complainant and 

introduced  as  CBI  persons.  As  he  pushed  back  the  amount  by  his  hand,  so, 

phenolphthalein test gave positive result. Thus accused gave a proper explanation,  

which the prosecution failed to disprove and hence, it cannot be said that accused 

accepted the amount. In support of the submission, learned Sr. Counsel relied on 

case law reported in Rabindra Kumar Dey Vs State of Orissa, AIR 1977 SC 170. 

On perusal of the evidence, it is found that the complainant and shadow witness, 

while went inside the office chamber of the accused, then they found one person 

there and thereafter Chief Engineer D.J. Buragohain came to the office chamber of 

the accused. After going out of the Chief Engineer and the other staff, they came to 

front row of the seats. This fact also admitted by the accused and inference can be 

drawn from this piece of evidence that the complainant and shadow witness wait  

for some time inside the office chamber of the accused, while Chief Engineer came 

and discussed official  matter.  In  such facts  and circumstances,  general  human 

nature  will  be  not  to  allow outsider  to  be  present  in  discussing  official  matter, 

outsider  will  be  asked  to  go  out  of  his  chamber  as  they entered without  prior  

permission, call the office peon or PSO by coming out of his office chamber instead 

of going to toilet and particularly when the phone was not picked up. But, accused 
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showed  none  of  the  above  acts,  rather  allowed  the  complainant  and  shadow 

witness in his office chamber while he was discussing official matter with the Chief 

Engineer and also allowed them to come to the front row of the chair in his front. 

These circumstances gives rise strong inference that the accused had demanded 

the amount from the complainant, accepted it and kept in the drawer of his table 

which was subsequently recovered by the CBI persons. Moreover, every person 

used to wash his hand while  coming out from toilet,  so, accused Dr.  Amarjyoti 

Baruah also must have washed his hand and in that case, there would not have 

any mark of phenolphthalein powder on his finger. Contrary to this, his hand wash 

taken by CBI person gave positive result even after coming out of the toilet, which 

makes the explanation as highly frail  and inconsistent and cannot be taken into 

account.  Accused  further  stated  that  he  was  writing  a  cheque  in  his  personal 

cheque book, while the complainant with the shadow witness entered into his office 

chamber, but the said cheque book was not produced nor exhibited in defence 

evidence. When a particular fact can be proved by documentary evidence, then it  

should  be  proved  as  such  and  withdrawal  of  such  evidence  brings  adverse 

presumption  under  Section  114(g)  of  the  Evidence  Act.  As  such  it  cannot  be 

accepted that the accused has submitted reasonable explanation as regard the 

amount allegedly recovered from the drawer of his office table. It is also submitted 

on behalf of the accused that complainant could have offered the amount while the 

Chief  Engineer  was  in  the  office  chamber  of  the  accused,  but  he  did  not  as 

because there is a conspiracy between the complainant and the Chief Engineer. 

This  submission  also  cannot  be  accepted,  because  trap  was  laid  against  the 

accused and the  complainant  was  asked to  hand over  the  amount  only  when 

demand was made. So, accused would not have accepted the amount if it was 

offered in presence of other official persons. In view of the above, it cannot be said  

that  accused gave a proper  and reasonable  explanation as  regard  the alleged 

demand and acceptance of bribe and hence submission of Learned Sr. defence 

counsel is graciously rejected. 

19. It is further submitted on behalf of the accused that the Chief Engineer 

has given abruptly high market rate which is more than 17 Crores and the accused 

asked the Chief Engineer to conduct market survey and give his comment when 

the file returned from finance department without financial concurrence or vetting.  

Accused feels that due to said reason Chief Engineer and M/S BK Construction 

was annoyed with him and conspired with him and as a result alleged trap took 

place. Prosecution did not cross examine on that point and hence said point should 

be accepted to hold that the entire occurrence is not a trap but conspiracy against 

the accused. On this point learned counsel relied on case law reported in Sarwan 

Singh Vs State of Punjab; (2003) 1 SCC 240 and  Ganesh Jadav and others Vs  
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State of Assam; (1995) 1 GLR 111. I have gone through the said case laws and 

found that facts and circumstances of both the cases are not similar with the case 

in hand. In Sarwan Singh Vs State of Punjab (supra), Hon’ble Supreme Court hold 

that – 
“9.  It  is  a  rule  of  essential  justice  that  whenever  the  opponent  has 

declined  to  avail  himself  of  the opportunity  to  put  his  case in  cross 

examination  it  must  follow that  the  evidence  tendered on that  issue 

ought to be accepted.” 

In Ganesh Jadav and another Vs State of Assam (supra), Hon’ble Gauhati 

High Court observed as – 
“10. Sections 138/155 of the Evidence Act require that examination and 

cross  examination  must  relate  to  relevant  facts;  so  if  in  cross 

examination the defence does not challenge the relevant facts which 

the prosecution witnesses have stated in examination-in-chief the Court 

may take it as acceptance of the truth of this part”. 

20. In the light of the above, if we examine the cross examination of DW-1, it 

is found that he was cross examined on that point and the accused has admitted 

that no departmental proceeding was initiated against the Chief Engineer for giving 

abruptly high market rate. It is also found from the evidence that Chief Engineer is 

subordinate to the General Manager, Brahmaputra Board and the tender committee, 

of which General Manager is also one of the members, accepted the rates. So, it  

cannot be said that the prosecution declined to avail the opportunity to put his case 

in cross examination. General Manager being the superior to the Chief Engineer did 

not take any action for giving such high market price and did not obey his order of 

market  survey  of  the  construction  area.  As  such  I  am  of  the  opinion  that  the 

submission of learned Sr. Counsel cannot sustain. 

21. Learned Senior counsel for the accused further submits that the evidence 

of trap witness requires corroboration from independent sources and in the instant 

case, no such corroboration is there and hence accused entitled to be acquitted. In 

support of his submission, ld. Sr. Counsel relied on case laws reported in Major E.G. 

Barsay Vs State of Bombay, AIR 1961 SC 1762, Shantilal Rameshwar Vs State of 

Rajasthan, AIR 1976 SC 739 and Panalal Vs State of Maharashtra, AIR 1979 SC 

1191. I have gone through the said case laws and peruse the evidence of the instant 

case to see how far the evidence of PW-1, the complainant has been corroborated 

by independent witness on material particulars. After going through the evidence of 

PW-2, PW-5, PW-8 and PW-12, it is found that PW-5 corroborated the evidence of 

PW-1 as regard demand, acceptance and recovery of bribe amount from the drawer 

of  the office table of  the accused and PW-2, PW-8 and PW-12 corroborated as 

regard  recovery  of  the  bribe  amount  from the  drawer  of  the  office  table  of  the 

accused. It is also found that PW-5 was with the complainant as shadow witness 
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and  he  witnessed  the  transaction.  PW-2,  PW-8  and  PW-12  arrived  after  the 

transaction on receipt of pre decided signal from PW-5. As such it can be said that 

the  aforesaid  witnesses  corroborated  the  evidence  of  the  complainant  on  the 

material  particulars. Out of the said witnesses, PW-2 and PW-5 are independent 

witnesses and in no way they are connected either with the complainant or with the 

CBI persons. Hon’ble Supreme Court in Major E.G. Barsay Vs State of Bombay 

(supra) held in paragraph 41 as follows :
“41…………….The  corroboration  must  be  by  independent  testimony 

confirming  in  some material  particulars  not  only  that  the  crime was 

committed but also that the appellant committed it. It is not necessary to 

have corroboration of all the circumstances of the case or every detail 

of the crime. It would be sufficient if there was corroboration as to the 

material circumstances of the crime and of the identity of the accused in 

relation to the crime…………………………………………..” .

22.  Learned  P.P.  for  the  CBI  submitted  that  the  prosecution  witnesses 

corroborated in the material  particulars of  their  evidence in respect  of  demand, 

acceptance and recovery of bribe money from the accused. He submitted the case 

law,  reported  in  Kanshi  Ram Vs State  of  Punjab,  (2005)12 SCC 641,  wherein 

Hon’ble Supreme Court observed in paragraph 3 as follows :
“3. The counsel for the appellant contended before us that there was no 

independent witness to prove the prosecution case. We are not inclined 

to  accept  this  contention.  Evidence  of  Jugraj  Singh  and  PW-5,  the 

inspector,  proved  beyond  reasonable  doubt  that  the  appellant  had 

received the money and the money was recovered from his house and 

explanation  offered  by  the  appellant  was  neither  reasonable  nor 

satisfactory. Fact is that he had received the money and in the absence 

of a reasonable explanation as to how the tainted money come to his 

possession, there would be a presumption that he accepted the bribe 

and Section 20 of the Prevention of Corruption Act is attracted. Hence, 

the explanation offered by the appellant was not sufficient to rebut that 

presumption……………..”  

23. From the above observations of the Hon’ble Supreme Court  and after 

going  through  the  prosecution  evidences  as  discussed  above,  which  is  found 

credible, trustworthy and consistent, it is found that accused demanded Rs. 1 lakh 

from the complainant for awarding the contract, which amount was offered to the 

accused  on  22.02.2010  in  his  office  chamber  in  presence  of  shadow  witness 

Dhrubajyoti  Gogoi  and accused accepted the same. The amount was recovered 

from the drawer of the office table of the accused, immediately after acceptance. So,  

I have come to an unassailable conclusion that the evidence of the complainant as 

regard demand, acceptance and recovery of bribe money from the accused has 

been fully corroborated by the independent witnesses and can be acted upon.  
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24. Learned Sr. counsel for the accused again submitted that prosecution has 

failed to prove the motive or reward of the accused in accepting the alleged bribe, 

which  is  an  essential  ingredient  of  Section  7  of  the  P.C.  Act,  1988.  PW-1,  the 

complainant admitted that once the tender committee decides, no other person can 

change it except the tender committee. Accused A. Baruah cannot issue work order 

and Chief Engineer issued work order. So, General Manager has no function after 

decision of the tender committee and the Chief Engineer is doing related works, 

such as issue of LOI, work order, execution of agreement etc. As such there cannot 

be any motive or reward of the accused to demand or accept the alleged bribe  

amount.  Moreover,  prosecution  also  failed  to  proof  the  source  of  arranging  the 

amount  of  Rs.  1  lakh.  Because,  PW-3,  the  Managing  Partner  of  M/S  B.K. 

Construction denied of sending any amount to Guwahati Office from their head office 

at  Silchar.  So,  presumption  arose  that  Chief  Engineer,  in  consequence  of  the 

conspiracy arranged the amount to trap the accused. Hence, learned Sr. counsel 

submitted that when two views are possible in a criminal case, the view favourable 

to the accused should be accepted. As such accused is liable to be acquitted relying 

on the case laws reported in Kaliram Vs State of Himachal Pradesh, (1973) 2 SCC 

808, T. Subramaniam Vs State of Tamilnadu, (2006) 1 401 and Pradip Sarkar Vs 

State of Tripura, (2011) 1 GLR 539. Learned P.P. for the CBI objected the same and 

draws attention to explanation (d) of Section 7 of the Act and also submitted the 

case law reported in B. Noha Vs State of Kerela, (2006) 12 SCC 277. I have gone 

through the explanation (d) of Section 7, which is quoted below for convenience –

 “(d) “A motive or reward for doing”. A person who receives a gratification 

as a motive or reward for doing what he does not intend or is not in a 

position to do, or has not done, comes within this expression.”

25. Thus, even if a person receives gratification and he is not in a position to 

do, it will come within the expression “motive or reward for doing”. In the instant 

case,  evidence  reveals  that  accused  accepted  the  gratification  though  he  has 

nothing to do after awarding the contract by the tender committee. In B. Noha Vs 

State  of  Kerela  and another,  (2006)  12  SCC 277,  Hon’ble  Apex Court  held  in 

paragraph 10 as follows :
“10. The evidence shows that when PW 1 told the accused that he had 

brought the money as directed by the accused, the accused asked PW 

1 to take a cut and give the same to him. When it is proved that there 

was  voluntary  and conscious  acceptance of  the  money,  there  is  no 

further burden cast on the prosecution to prove by direct evidence, the 

demand  or  motive.  It  has  only  to  be  deduced  from  the  facts  and 

circumstances obtained in the particular case. It was held by this Court 

in Madhukur Bhaskarrao Voshi v. State of Maharashtra, (2000) 8 SCC 

571 as follows : (SCC p. 577, para 12)
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“12.  The premise to be established  on the facts  for  drawing  the  

presumption  is  that  there  was  payment  or  acceptance  of  

gratification. Once the said premise is established the inference to  

be drawn is that the said gratification was accepted ‘as motive or  

reward’ for doing or forbearing to do any official act. So the word  

‘gratification’ need not be stretched to mean reward because reward  

is the outcome of the presumption which the court has to draw on  

the factual premise that there was payment of gratification. This will  

again be fortified by looking at the collocation of two expressions  

adjacent  to each other like ‘gratification or  any valuable thing’.  If  

acceptance of any valuable thing can help to draw the presumption  

that it was accepted as motive or reward for doing or forbearing to  

do  an  official  act,  the  word  ‘gratification’  must  be  treated  in  the  

context to mean any payment for giving satisfaction to the public  

servant who received it.” 

26. As regard two views, it is found on perusal of the evidence of PW-1 that  

he has stated in cross examination that the amount was handed over to him by one 

of the partners of  their firm, Smt. Subha Lakhi  Chetia.  He does not know from 

where she collected the amount. This fact was not challenged by the accused by 

putting  any  suggestion  to  the  complainant  (PW-1).  On  the  other  hand,  Chief 

Engineer, Dhrubajyoti Borgohain was examined by prosecution as PW-7. He has 

stated  about  the  issuance  of  tender  and  awarding  of  contract  to  M/S  B.K. 

Construction. Accused admitted said facts. But, no such suggestion was put to him 

as regard conspiracy to trap the accused and arranging of the bribe amount. So, it 

cannot be said that there exists two views in the case in our hand. Defence must 

able to bring out two views by cross examining the prosecution witnesses or by 

adducing reliable evidence and then only, the views favourable to the accused can 

be accepted. Mere taking of a plea cannot be accepted as a view arising out of the 

case, unless it casts some doubt of its existence in the prosecution case. In the 

instant case, defence failed to do so and I did not find any such fact that gives rise 

two views of the occurrence. As such I find that the defence submission has no 

force, which is accordingly rejected.

27. In a recent case law of Hon’ble Gauhati High Court, reported in (2012) 6 

GLR 463, Prasanta Goswami Vs State of Assam, Hon’ble High Court observed in 

paragraph 12 as follows :
“12. There is no doubt, rather it is admitted by the prosecution, that it is a 

trap case.  Usually  in  such trap case the police  is  required to use the 

phenolphthalein powder for the purpose of proving the charge of bribe. 

This is scientific  method to treat the marked currency notes which are 

used  for  trapping  the  accused/person  concerned.  Resorting  to  such 

scientific method is full proof requiring no corroboration by oral evidence, 
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because  when  the  marked  currency  notes  are  treated  with 

phenolphthalein powder it becomes easy to detect the handling of such 

marked  currency  notes  by  chemical 

process……………………………………”

28. In the instant case, prosecuting agency used phenolphthalein powder in 

catching the accused Dr. Amarjyoti Baruah and accordingly currency notes treated 

with phenolphthalein powder was recovered from the accused, as revealed from 

the prosecution evidence as well as the chemical test of phenolphthalein powder 

with sodium carbonate solution. So, relying on the decision of the Hon’ble Gauhati 

High Court rendered in Prasanta Goswami Vs State of Assam (supra), it can be 

held  that  accused  accepted  the  bribe  amount  offered  by  the  complainant  on 

demand.  In  view  of  my  above  discussion  on  the  evidence  on  record  and  the 

reasons stated, I  have come to the conclusion that the prosecution has able to 

bring home the charge under Section 7 of the Prevention of Corruption Act, 1988, 

against the accused Dr. Amarjyoti Baruah beyond all reasonable doubts. Hence, 

the point No. 1 is decided in to affirmative and against the accused person.

29. Point No. 2 :-  Criminal misconduct by a public servant under Section 

13(1)(d) of the P.C. Act, 1988, has been defined as an act of obtaining himself or 

for  any  other  person  any  valuable  thing  or  pecuniary  advantage,  by  abusing 

position as public servant and without any public interest. In the instant case, the 

evidence of PW-1 disclosed that  the accused demanded Rs.  1 lakh for  having 

awarded the contract work for construction of RCC Porcupine Screen as apron of 

Tie bund across the spill channel of Dibang (Group – 2) to M/S B.K. Construction. 

Complainant does not want to pay the bribe, so, he informed the matter to CBI on  

22.2.2010 and accordingly a trap was laid to catch the accused. Trap team was 

constituted with the complainant, CBI official and two independent members i.e. 

Pradip Dasgupta and Dhrubajyoti Gogoi, and the team was headed by Sri Bipul 

Das, Inspector, CBI. Necessary demonstration was given to the members about 

the  chemical  reaction  of  phenolphthalein  with  Sodium  Carbonate  solution. 

Complainant produced Rs. 1 lakh with Rs. 1000 denomination, which was smeared 

with phenolphthalein powder and asked the complainant to deliver to the accused 

only  when  he  demanded.  Dhrubajyoti  Gogoi  was  asked  to  accompany  the 

complainant  as  shadow  witness  and  asked  to  give  signal  to  the  other  team 

members by rubbing his head with right hand after completion of the transaction. A 

pre-trap memorandum of the proceeding was prepared which is exhibited as Ext. 9, 

where details of currency Notes was recorded and all the team members put their 

signatures. Thereafter, they left for the office of the General Manager, Brahmaputra 

Board, Basistha. After their arrival, complainant and Dhrubajyoti Gogoi went to the 

office chamber of the accused and rest of the members took position nearby the 
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office. PW-1 entered the office chamber of the accused with Dhrubajyoti Gogoi and 

delivered the money after accused enquired about the total amount in Assamese, 

which he kept in the drawer of his office table. Then Dhrubajyoti Gogoi came out 

and immediately CBI persons along with Dhrubajyoti Gogoi and Pradip Dasgupta 

entered into the office chamber of the accused. Money was recovered from the 

drawer of the office table of the accused, which was verified with the details of 

currency notes mentioned in Ext. 9, chemical test was done with the right hand 

fingers of the accused and the sodium carbonate solution turned pink. Said hand 

wash was preserved in a clean glass bottle, corked and sealed and marked as 

“RH”. Recovered currency notes was seized and exhibited as Mat. Ext. 3. Office 

was searched, a sketch map was prepared and they left with the accused. PW-2 

Sri Pradip Dasgupta, PW-5 Dhrubajyoti Gogoi, PW-8 Bipul Das and PW-12 N.G. 

Khamrang supported the said fact. 

30.  Accused  admitted  the  fact  of  awarding  the  contract  to  M/S  B.K. 

Construction and gave an explanation by stating that  he refused to  accept  the 

amount  when offered by the complainant  and pushed back the  amount  by his 

hand. So, it gives positive result when the hand of the accused dipped into sodium 

carbonate solution.  PW Dhrubajyoti  Borgohain stated about  initiation of  NIT for 

construction  of  RCC Porcupine  Screen  as  apron  of  Tie  bund  across  the  spill 

channel  of  Dibang  (Group  –  2)  and  awarding  of  the  contract  to  M/S  B.K. 

Construction. The I.O. stated about investigation of the case and sending of hand 

wash of the accused for  examination which gave positive result.  PW Narendra 

Kumar examined the said hand wash and found positive result. The explanation 

given by the accused as regard touching of bribe amount is found not reasonable 

as discussed in paragraph No. 19 above. After perusal of the aforesaid evidence, it  

is found that the accused, a highly positioned officer, being the General Manager of  

the  Brahmaputra  Board,  demanded  and  accepted  the  bribe  amount  from  the 

complainant, after awarding the contract to M/S B.K. Construction by the tender 

committee and before issuance of the work order. It is also found in the evidence 

that  accused  as  a  General  Manager  was  one  of  the  members  of  the  tender 

committee. So, the fact of demand and acceptance of the bribe amount gives rise 

the  inference  that  the  accused  by  abusing  his  official  position  demanded  the 

amount, which can be termed as pecuniary advantage for himself and without any 

public interest.

  31. Learned Sr. Defence counsel argued that the accused, being a highly 

positioned Govt. Officer, so his case should be dealt with great care and attention 

as observed by Hon’ble Apex Court in Pabitar Singh Vs State of Bihar, AIR 1972 

SC 1899. I  have gone through the said case law and found that the facts and 

circumstances of that case is not similar with the case in hand. Hon’ble Apex Court 
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observed that great care and attention should be devoted to all questions of law 

and facts in cases where not only liberty of a citizen is involved but also his whole 

career. In the instant case, the evidence on record leads to the finding that accused 

by abusing his position demanded and accepted the bribe amount. Learned P.P. 

for the CBI submitted that the bribe amount was recovered from the drawer of the 

office table of the accused, which he kept after accepting the bribe as per demand. 

So, presumption under Section 20 of the P.C. Act can be drawn that the accused 

accepted the amount as illegal gratification. In support of the submission, Ld. P.P. 

relied on the case law reported in 2012 Cr.L.J. 3025, Champaklal Trivedi Vs State 

of Gujarat. Learned Sr. counsel for the accused submitted that presumption under 

Section  20 can only  be  drawn when it  is  proved by reliable  evidence that  the 

accused accepted the bribe, relying on the decisions rendered in M. Narasinga 

Rao Vs State of A. P., (2001) 1 SCC 691 and State of Maharashtra Vs D. Laxman 

Rao Wankhede, (2009) 15 SCC 200. I have gone through said case laws. Hon’ble 

Apex Court held in Champaklal Trivedi Vs State of Gujarat (supra) paragraph 16, 

17 and 18 as follows :
“16.  In  C.M.  Girish Babu v.  C.B.I.  Cochin,  (AIR 2009 SC 2022),  High 

Court  of  Kerela after  referring to the decisions in  M. Narasinga Rao 

(supra) and Madhukar Bhaskarrao Joshi (AIR 2001 SC 147) this Court 

has held thus :-

“19. It is well settled that the presumption to be drawn under Section 20  

is not an inviolable one. The accused charged with the offence could  

rebut  it  either  through  the  cross-examination  of  the  witnesses  cited  

against  him or by adducing reliable evidence.  If  the accused fails to  

disprove the presumption the same would stick and then it can be held  

by the Court that the prosecution has proved that the accused received  

the amount towards gratification.”

17. In the case in hand, the money was recovered from the pocket of the 

accused-appellants.  A  presumption  under  Section  20  of  the  Act 

becomes obligatory. It is a presumption of law and casts an obligation 

on the Court to apply it in every case brought under Section 7 of the 

Act. The said presumption is a rebuttable one. In the present case, the 

explanation offered by the accused-appellants has not been accepted 

and rightly so. There is no evidence on the base of which it can be said 

that the presumption has been rebutted.”

18. The learned counsel for the appellant has submitted with immense 

force that  admittedly  there  has  been  no  demand or  acceptance.  To 

bolster the said aspect, he has drawn inspiration from the statement of 

the  complainant  in  examination-in-chief.  The  said  statement,  in  our 

considered opinion, is not to be read out of context. He has clarified as 

regards  the  demand  and  acceptance  at  various  places  in  his 

20



examination  and  the  cross  examination.  The  shadow  witness  has 

clearly stated that there was demand of bribe and giving of the same. 

Nothing has been brought on record to doubt the presence of shadow 

witness. He had given the signal after which the trapping party arrived 

at the scene and did the needful. All the witnesses have supported the 

case of the prosecution. The currency notes were recovered from the 

possession of the appellants. In the lengthy cross examination nothing 

has  really  been  elicited  to  doubt  their  presence  and  veracity  of  the 

testimony. The appellants in their statement under Section 313 of the 

Code of Criminal Procedure have made an adroit effort to explain their 

stand but we have no hesitation in stating that they miserably failed to 

dislodge  the  presumption.  PW-2  has  categorically  stated  that  the 

complainant took out Rs. 50/ from his pocket and gave it to the accused 

appellant as directed. Thus analysed and understood, there remains no 

shadow of doubt that the accused appellants had demanded the bribe 

and accepted the same to provide the survey report.  Therefore,  the 

conviction recorded by the learned trial Judge which has been affirmed 

by the High Court, does not warrant any interference.”

32. In M. Narasinga Rao Vs State of A.P. (supra),  Hon’ble Apex Court 

relied  on  the  decision  rendered  in  Madhukar  Bhaskarao  Joshi  Vs  State  of 

Maharashtra, (2000) 8 SCC 571. In Champaklal Trivedi Vs State of Gujarat (supra) 

also  referred  the  decision  passed in  M.  Narasinga Rao (supra)  and Madhukar 

Bhaskarrao Joshi. In State of Maharashtra Vs D. Laxman Rao Wankhede (supra) it 

is observed as follows :
“16. Indisputably, the demand of illegal gratification is a sine qua non for 

constitution of an offence under the provisions of the Act. For arriving at 

the  conclusion  as  to  whether  all  the  ingredients  of  an  offence  viz. 

demand, acceptance and recovery of the amount of illegal gratification 

have been satisfied or not, the court must take into consideration the 

facts and circumstances brought on the record in their entirety. For the 

said purpose, indisputably the presumptive evidence, as is laid down in 

Section 20 of the Act, must also be taken into consideration but then in 

respect  thereof,  it  is  trite,  the  standard  of  burden  of  proof  on  the 

accused vis-à-vis standard of burden of proof on the prosecution would 

differ. Before, however, the accused is called upon to explain as to how 

the amount in question was found in his possession, the foundational 

facts must be established by the prosecution. Even while invoking the 

provisions of Section 20 of the Act, the court is required to consider the 

explanation offered by the accused, if  any, only on the touchstone of 

preponderance of probability and not on the touchstone of proof beyond 

all reasonable doubt.” 
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33. After going through the evidence on record of the prosecution and the 

accused  and  also  taking  into  consideration  of  the  statement  of  the  accused 

recorded under  Section  313 Cr.P.C.  and all  the  facts  and circumstances in  its 

entirety, I have found that the accused failed to dislodge the evidence of demand, 

acceptance and recovery of the bribe amount from his possession as advanced by 

prosecution witnesses and discussed above. So, recovery of the amount Mat. Ext. 

3 from the possession of the accused gives rise presumption under Section 20 of 

the Act that he demanded and accepted the said amount.

34.  Learned Sr.  Counsel  for  the accused further  submitted that  for  the 

alleged single act of the accused, there cannot be two charge under Section 7 and 

13(2) read with Section 13(1)(d) of the Act. It is submitted that allegation against 

the accused is demand and acceptance of Rs. 1 lakh as illegal gratification. So, for 

the said single act, accused ought to have been charged in one section of Act and 

not under two sections. It was a conspiracy to trap the accused by filing a false 

complaint, which can be ascertained from the language of the complaint as the 

complainant being a petty contractor cannot use legal term of motive or reward in 

his  complaint,  Ext.  8.  Learned  P.P.  objected  the  said  submission  and  placed 

reliance on the case laws reported in Narendra Champaklal  Trivedi Vs State of 

Gujarat, 2012 Cr.L.J. 3025,  State represented by Inspector of Police, Pudukottal, 

T.N. Vs A. Parthiban; (2006) 11 SCC 473 and State of A.P. Vs S. Janardhana Rao; 

(2005)  1 SCC 360.  In  Narendra Champaklal  Trivedi  Vs State  of  Gujarat,  2012 

Cr.L.J. 3025, it has been observed by Hon’ble Apex Court as follows : 
“9. The learned counsel for the State urged before the High Court that the 

emphasis laid on Jagani not being arrayed as an accused was totally 

inconsequential  as  he  had  never  made  any  demand  from  the 

complainant.  He  referred  to  various  documents  on  record  and  the 

testimony of witnesses that the charges levelled against the accused 

persons had been proven to the hilt and there was nothing on record 

which would  remotely suggest  that  they had been falsely implicated. 

The relationship between the complainant and the ACB officers could 

not  be  taken  into  consideration  to  come  to  a  conclusion  that  the 

complaint  was  false,  malafide  and  accused  persons  had  been 

deliberately  roped in.  It  was canvassed by him that  the amount had 

been recovered from the pocket of Trivedi and the demand had been 

made  by  the  accused  Chauhan  to  handover  the  amount  of  illegal 

gratification to Trivedi. The offence was committed with the consent of 

both and the same had been established by the oral and documentary 

evidence. The learned counsel for the State gave immense emphasis 

on  the  version  of  the  Panch  witnesses,  the  scientific  proof  and  the 

testimony  of  the  trapping  officer.  The  principle  of  presumption  was 

pressed into service and the said contention was edificed by putting 
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forth the stance that the cumulative effect of the evidence on record 

clearly  satisfied  the  ingredients  of  Sections  7  and  13(2)  read  with 

Section 13(1)(d) of the Act to bring home the charges levelled against 

the accused persons.”

35.  In  State  represented  by  Inspector  of  Police,  Pudukottal,  T.N.  Vs  A. 

Parthiban; (2006) 11 SCC 473, Hon’ble Supreme Court observed in paragraph 8 

as follows -

“8.  Every  acceptance  of  illegal  gratification  whether  preceded  by  a 

demand or not, would be covered by Section 7 of the Act. But if  the 

acceptance of an illegal gratification is in pursuance of a demand by the 

public servant, then it would also fall under Section 13(1)(d) of the Act. 

The act  alleged against  the respondent,  of  demanding and receiving 

illegal  gratification  constitutes  an  offence  both  under  Section  7  and 

under  Section  13(1)(d)  of  the  Act.  The  offence  being  a  single 

transaction, but falling under two different sections, the offender cannot 

be liable for double penalty. But the High Court committed an error in 

holding that a single act of receiving an illegal gratification, where there 

was demand and acceptance, cannot be an offence both under Section 

7 and under Section 13(1)(d) of the Act. As the offence is one which 

falls under two different sections providing different punishments,  the 

offender should not be punished with a more severe punishment than 

the court award to the person for any one of the two offences. In this 

case,  minimum  punishment  under  Section  7  is  six  months  and  the 

minimum punishment under Section 13(1)(d) is one year. If an offence 

falls under both Sections 7 and 13(1)(d) and the court wants to award 

only  the  minimum  punishment,  then  the  punishment  would  be  one 

year.”

36. In State of A.P. Vs S. Janardhana Rao; (2005) 1 SCC 360, State of A.P. 

preferred appeal  before the Hon’ble Supreme Court  against  the Judgment and 

order of acquittal passed by the Hon’ble High Court of Andhra Pradesh reversing 

the  conviction  under  Sections  7  and  13(1)(d)  read  with  Section  13(2)  of  the 

Prevention of Corruption Act, 1988, Hon’ble Supreme Court observed in allowing 

the appeal as follows :  
“13.  For  the  foregoing  reasons,  the  appeal  as  well  as  Criminal  Misc. 

Petition  No.  2569  of  2004  are  allowed,  the  judgment  of  acquittal, 

rendered by the High Court so far the same relates to A-1, is set aside, 

the order of conviction of A-1 recorded by the trial court is restored and 

the adverse remarks, recorded in the impugned judgment against PW-

20, are expunged. The respondent is directed to be taken into custody 

forthwith to serve out the remaining period of sentence.”  

37. After going through the above observations of the Hon’ble Apex Court, the 

submission of Learned Sr. Counsel cannot sustain. Admittedly,  accused is a public 
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servant and hence I.O. stated that he obtained sanction from the appropriate authority 

to prosecute the accused, before filing the charge sheet. This fact got support from 

PW-10 Sri Iswar Prasad Baruah who accorded sanction to prosecute the accused Dr. 

Amarjyoti  Baruah.  Ext.  27  is  the  said  sanction.  Defence  has  not  challenged  or 

disputed the sanction obtained by the I.O. as argument was not advanced on the point  

of sanction. I have gone through the evidence of PW-10 and Ext. 27 and found that  

sanction was properly accorded. In view of the above, accused can be held guilty 

under Section 7 as well  as Section 13(2) read with Section 13(1)(d) of the Act for  

demand, accept and recovery of illegal gratification from his possession. The amount 

which  was  recovered from the  accused is  not  a  legal  remuneration  but  an  illegal 

gratification as ascertained from the evidence of prosecution witnesses. 

38. In summing up the above evidence in its entirety, it can safely come to the 

conclusion that the accused Dr. Amarjyoti Baruah, while working as General Manager, 

Brahmaputra  Bopard,  being  a  public  servant,  demanded  and  accepted  illegal 

gratification amounting to Rs. 1 lakh from the complainant Sri Abhijit Basumatary for 

awarding contract works for construction of RCC Porcupine Screen as apron of Tie 

bund across the spill channel of Dibang (Group – 2) to M/S B.K. Construction, which 

amount was recovered from the drawer of the office table of the accused immediately 

after acceptance. As such, I have come to the conclusion that the prosecution has 

able to bring home the charges against the accused person beyond all reasonable 

doubt under Section 7 and 13(2) read with Section 13(1)(d) of the P.C. Act, 1988. 

Accordingly, I find and hold the accused Dr. Amarjyoti Baruah as guilty under Section 

7 and 13(2) read with Section 13(1)(d) of the P.C. Act, 1988. Heard the accused on 

the point of sentence. His statement is recorded and kept in separate sheet. 

                                                                                                    Special Judge,  
C.B.I.

O R D E R

At 2.00 P.M.
 11.12.2012

39. Perused the statement of the accused Dr. Amarjyoti Baruah and 

considered his submission on the point of sentence. The Brahmaputra Board is a 

Govt. of India undertaking under the Ministry of Water Resources for the planning 

and integrated implementation of measures to control floods and bank erosion in 

the Brahmaputra Valley and for matters connected therewith. The Board is funded 

by Central Government, who is the sole custodian of the fund. Basically, the above 

works are for the benefit of poor villagers to save their life and property from the 

flood and erosion.  The Board awards its  different  works  in  due process to  the 

contractor or firm, who carries out the works as per specifications. The works for 

construction  of  RCC Porcupine  Screen  as  apron  of  Tie  bund  across  the  spill 

channel of Dibang (Group – 2) is awarded to M/S B.K. Construction in due process 
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after floating tenders, which is also for the benefit of poor villagers to save them 

from flood and erosion. Demand and payment of bribe money by a contractor or 

firm for awarding contract will affect in execution of the work in particular and the 

poor residents of that locality in general. Because, to recover the amount paid to 

any officer as illegal gratification by the contractor, he has to compromise with the 

inferior quality of works and not as per specification, which will ultimately affect the 

poor residents of the locality. General Manager of the Brahmaputra Board is a high 

ranking post and illegal demand from a person posted in such high ranking post is 

very much unfortunate, which will not only hamper the poor villagers of the locality 

where the works are required to be carried out, but also pollute the society as a 

whole. To wipe out such nefarious activities from the present society, I do not think 

it to be a fit case to deal with leniently. As such, in compliance of the observation of  

the Hon’ble Apex Court in Inspector of Police, Pudukottal, T.N. Vs A. Parthiban; 

(supra), I convict the accused Dr. Amarjyoti Baruah under Section 7/13(2) read with 

Section 13(1)(d) of the P.C. Act, 1988, and sentenced him to suffer R.I. for 2 (two) 

years and to pay a fine of Rs. 25,000/ (Rupees Twenty five thousand), else he will  

undergo R.I. for another 3 (three) months, which in my opinion is reasonable for the 

present case.

Seized amount be returned to the complainant in due course.

Judgment delivered in the open Court on this 11 th day of December, 2012 

under my hand and seal.

Dictated and corrected by me                                                    Special Judge,
                                                                                                     C.B.I. Assam, 
                                                                                                        Guwahati.
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