
ORDER SHEET                                                    Misc. (J) 107 of 2012Present :- Sri S. K. Poddar, AJS,Civil Judge No. 3, Kamrup, Guwahati
10/10/2012

Ld. Advocates for both the side are present. I have already heard Ld. Advocates of the contesting parties of T.S. No. 182/11 on the petition u/s 8 of  the Arbitration and Conciliation Act,  1996 resulting to this Misc. (J) Case. The brief facts of the T.S. No. 182/11 is that Sri Lalit Kumar Agarwal,  Chanda  Devi  Agarwal  both  partners  of  M/s  Ganpatrai Premkumar, a registered partnership firm have instituted the suit against  10  persons  for  declaration  that  Agreement  dated 22/08/10 is not binding on the parties on being lapsed by efflux of time and further declaration that said agreement has no concern with the  business  of  the plaintiff  Nos.  1  and 2,  the  partners  of plaintiff No. 3, further declaration that plaintiff Nos. 1 and 2 are partners of plaintiff  No. 3 and for permanent injunction against the defendant Nos. 1 to 6 from creating any disturbance in the said partnership business. Apart from above, the plaintiffs also prayed for  eviction  of  the  defendant  No.  4  from  the  small  portion  of tenanted  premises  and  for  further  injunction  restraining  the defendant Nos. 1 to 6 from claiming the business of plaintiff No. 3 to be a HUF concern.On  receipt  of  the  plaint,  summons  was  issued  to  the defendants.  Upon  entering  appearance,  the  defendant  Nos.  2,  3 and 4 on 27/06/11 have filed a petition u/s 8 of the Arbitration and Conciliation Act, 1996 stating that except proforma defendant Nos.  9  and  10,  the  parties  to  the  suit  have  entered  into  an agreement  on  22/08/10  for  settlement  of  their  disputes  and partition of the properties by appointing arbitrators. It is further pleaded that even the arbitrators have not acted in pursuance to the said arbitration agreement,                              ……….. Contd.. P..2



it does not mean that the arbitration agreement will become void and parties to the arbitration agreement are always at liberty to extend  the  time  of  delivery  of  the  award  or  to  appoint  new arbitrators  for  resolving the  disputes.  As  the earlier  arbitration has not been cancelled, same hold the field and hence, they prayed for directing the parties  to  the suit  to refer the disputes to  the Arbitration Tribunal  in pursuance of  the Arbitration Agreement dated 22/08/10. Along with the above petition, one xerox copy of agreement for arbitration was submitted certified by one of the petitioners Shri Vijay Kr. Agarwal. Against the above petition, the plaintiffs have filed written objection  with  the  pleadings  that  the  mandatory  provision  of Section 8(2) of the Arbitration and Conciliation Act has not been complied  with.  It  is  further  pleaded  that  the  said  arbitration agreement dated 22/08/10 is  non-est in the eye of  law,  simply because daughters of Late Ganpat Rai Agarwal were not parties and signatories to the aforesaid arbitration agreement. They also denied  the  contents  of  the  petition  regarding  the  joint  family status of the business of Late Ganpat Rai Agarwal and the HUF of Late Ganpat Rai Agarwal being a separate entity is not a signatory of  the  said  arbitration agreement.  They  also  denied  the  fact  of pendency of the said arbitration proceeding before the arbitrators. It is pleaded that the defendant Nos. 2, 3 and 4 i.e. petitioners are now attempting to act contrary to their own stand and tried to set up a new plea as they have already declared and taken a stand before the arbitrators appointed vide agreement dated 22/08/10 that they will not proceed with their arbitration proceeding and they  will  be  at  liberty  to  approach  Civil  Court  for  reliefs.  The defendant Nos. 2, 3 and 4 i.e. the petitioners of the instant petition u/s  8  vide  their  letter  dated  12/04/11  have  withdrawn themselves  from the  arbitration proceeding and they  sought  to invoke  the  jurisdiction  of  the  Court  for  resolving  the  disputes amongst the parties to the                        ……….. Contd.. P..3
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said arbitration agreement and as such, petition will be hit by the principles  of  waiver  and estoppel.  It  is  further  pleaded that  on filing of the petition dated 12/04/11 regarding withdrawal of the defendant Nos. 2, 3 and 4 from the arbitration proceeding was not objected by the other signatories.  It  is  also pleaded that as the matter in dispute is a complicated one, it should not be tried by arbitrators and Civil Court is the appropriate forum for settlement of the disputes. During argument hearing on the above petition, apart from the plaintiff, the Ld. Advocate for the defendant Nos. 9 and 10, i.e. the sisters of plaintiff No. 1 and defendant No. 1 to 8 have also vehemently  objected in referring the parties  to  arbitration.  The plaintiff and the petitioners while reiterating the grounds taken in petition and written objection has relied upon several numbers of case laws. I have considered the submissions of both sides and gone through the record. The objection as raised by the parties may be categorized in the following three broad heads, viz. (a) whether the petition is maintainable for non filling any certified  copy  or  the  original  copy  of  the  arbitration agreement, (b) whether the present petition for referring the parties to arbitration is hit by the principles of waiver and estoppel, (c)  whether  that  the  proforma  defendant  Nos.  9  and  10 (sisters)  of  the  plaintiff  and  plaintiff  No.  3,  being  not signatories of the said arbitration agreement and they are now parties to the suit, can be referred to arbitration. (d) Whether the arbitration agreement dated 22.08.2010 is in force or came to an end?(e) Whether civil court has jurisdiction to refuse to refer the parties to arbitration inspite of arbitration clause?Before going further, let me quote section 8 of Arbitration and Conciliation Act, 1996:-                                         ……….. Contd.. P..4
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“Section 8 - Power to refer parties to arbitration where there is  
an arbitration agreement
(1) A judicial authority before which an action is brought in a  
matter which is the subject of an arbitration agreement shall, if a  
party  so  applies  not  later  than  when  submitting  his  first  
statement on the substance of the dispute,  refer the parties to  
arbitration.
(2) The application referred to in sub-section (1) shall  not be  
entertained unless it is accompanied by the original arbitration  
agreement or a duly certified copy thereof.
(3) Notwithstanding that an application has been made under  
sub-section (1) and that the issue is pending before the judicial  
authority, an arbitration may be commenced or continued and  
an arbitral award made.Now  let  me  proceed  to  decide  the  disputes  point  wise. Regarding point No. (a), admittedly, in the present case in hand, there  is  an  agreement  between  the  sons  of  Late  Ganpat  Rai Agarwal fro settlement of their family dispute more particularly the partition of the properties left by Ganpat Rai Agarwal.  There is also no dispute that said arbitration agreement is not a registered one and as such, there is no scope of getting certified copy of the same.  Plaintiff  has  filed  the  suit  for  setting  aside  the  sadi arbitration  agreement  itself.  Admittedly  the  original  of  the arbitration agreement is still lying with the arbitrators appointed initially  and  they  have  not  returned  the  same.  While  filing  the petition, the defendant No. 3 has signed the copy of the arbitration agreement as verified. The plaintiff has raised objection on such verification being not empowered. However, from the pleadings, itself  it  is  clear  that  on  22/08/10,  there  was  an  arbitration agreement between the sons of Late Ganpat Rai Agarwal and there is  no  dispute  on  that  aspect.  Now  the  question  is  whether  in absence of original copy of certified copy of the said agreement, a petition u/s 8 of Arbitration Agreement is maintainable. Both the sides have referred some case laws in support of their arguments favouring them.Hon'ble Supreme Court of India in the case of Atul Singh Vs Sunil Kumar Singh [2008(2) SCC 602] as relied by OP side, held as observed that”-                                                     ……….. Contd.. P..5
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There is no whisper in the petition dated 28.2.2005 that the  
original arbitration agreement or a duly certified copy thereof  
is being filed along with the application. Therefore, there was a  
clear non- compliance of sub-section (2) of Section 8 of 1996  
Act which is a mandatory provision and the dispute could not  
have  been  referred  to  arbitration.  Learned  counsel  for  the  
respondent has submitted that a copy of the partnership deed  
was on the record of the case. However, in order to satisfy the  
requirement  of  sub-section  (2)  of  Section  8  of  the  Act,  
defendant  no.3  should  have  filed  the  original  arbitration  
agreement  or  a  duly  certified  copy  thereof  along  with  the  
petition  filed  by  him  on  28.2.2005,  which  he  did  not  do.  
Therefore,  no  order  for  referring  the  dispute  to  arbitration  
could have been passed in the suit.Hon'ble Gauhati  High Court in the reported case of  North Easteren  Electrical  Power  Vs  Jiban  Kumar  Saha  [2000  (2)  GLR 242/1999(3) GLT 116 as relied by objector side, held that”-
16. Arbitration Agreement is a solemn agreement entered into  
between the parties for resolution of the dispute. The provision  
regarding  reference  of  the  matter  pending  before  the  Civil  
Court to the Arbitration as provided for under Section 8 of the  
Act has got to be strictly complied with. In other words, unless  
the procedural and other requirement of law as provided under  
Section 8 is not complied with strictly then the matter should  
not be referred to the Arbtiration and the suit should proceed  
before the Civil Court.However  Hon'ble  Supreme  Court  of  India  in  the  case  of Bharat Sewa Sansthan Vs UP Electronic Ltd. [AIR 2007 SC 2961/(2007) 7 SCC 737] as relied by the petitioner side, held that

“21.  It  is  not in dispute that on 11.11.1980 the respondent-  
Corporation  took  from  the  appellant-Sansthan  an  area  
measuring  14,925  sq.  ft.  on  monthly  rent  under  a  lease  
agreement.  In  June  1981,  the  appellant-Sansthan  let  out  
additional  accommodation  measuring  3000  sq.  ft.  area  on  
monthly rent for setting up Marketing Office of M/s Uptron  
India  Limited,  which  is  the  subsidiary  of  the  respondent-  
Corporation. The appellant-Sansthan filed suit for recovery of  
arrears of rent and ejectment of the respondent-Corporation  
from the demised premises. In the trial court, the respondent-  
Corporation  preferred  two  applications,  i.e.  one  under  
Section 8(1) of the Arbitration Act and second under Order XI  
Rule 14 CPC for summoning of the original lease deed from  
the appellant-Sansthan. The learned Additional District Judge  
(Special  Judge,  E.C.  Act),  Lucknow,  has  rejected  both  the  
applications.  The  High  Court  in  writ  petition  filed  by  the  
respondent-Corporation against the             ……….. Contd.. P..6
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order  of  the  trial  court,  allowed  the  application  of  the  
respondent-Corporation  filed  under  Section 8(1) of  the  
Arbitration  Act.  It  was the  specific  case  of  the  respondent-
Corporation  before  the  High  Court  that  the  original  
agreements are in the possession of the appellant- Sansthan,  
whereas  the  stand  of  the  appellant-Sansthan  was  that  the  
original agreements are not in its possession. The respondent-
Corporation placed on record of the trial court photocopies of  
the  agreements  along  with  an  application  under  
Section 8(1) of  the  Arbitration  Act.  The  High  Court,  in  our  
view,  has  rightly  held  that  the  photocopies  of  the  lease  
agreements could be taken on record under Section 8 of the  
Arbitration Act for ascertaining the existence of arbitration  
clause.  Thus,  the  dispute  raised  by  the  appellant-Sansthan  
against  the  respondent-Corporation  in  terms  of  the  
arbitration  clause  contained  in  the  lease  agreement  is  
arbitral.”Apart from above the petitioner has also placed their reliance  Shkati Bhog Food Vs Kola Shipping [2008 AIR SCW 685] regarding non  compulsory  nature  of  filling  the  original  or  c/copy  of arbitration agreement. However the above case case law related to International agreement as governed by section 45 of Arbitration & Conciliation Act and cannot be applied in case of a petition u/s 8 of the Act.From the ratio of Bharat Sewa Sansthan, it is clear that in a given  case,  like  the  case  in  hand,  where  there  is  no  dispute regarding existence of arbitration agreement between the parties, I hold that filing of the original copy of arbitration agreement or certified  copy  as  required  u/s  8(2)  cannot  be  a  ground  for rejecting  the  petition u/s  8  of  the  Act  as  not  not  maintainable when the xerox copy,  duly certified by one of  the petitioners is available on record. As such, I would like to decide the matter of referring the parties to arbitration on its own merit. Regarding point No. (b), during hearing, Ld. Advocate for the plaintiff  has  pointed  out  that  vide  letter  dated  12/04/11,  the present petitioners i.e. defendant Nos. 2, 3 and 4 have written to the arbitrators appointed under the agreement dated 22/08/10 by withdrawing themselves from the arbitration proceeding and shown their intention to avail the forum of          ……….. Contd.. P..7
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Civil Court jurisdiction for settlement of their disputes. After filing of the suit, the said three petitioners have changed their stand and now tried to  take shelter  under the  said  arbitration agreement dated 22/08/10 from they have already withdrawn themselves. Law is well settled that the party to the suit cannot be allowed to approbate and reprobate on their whims. Section 115 of Evidence Act also bars such change of stand.Hon'ble  Karnataka  High  Court  in  the  reported  case  of Ramkrishna Theatre Vs General Investment & Com. Corpn. [AIR 2003 KARN 502] as relied by OP side has held as follows:- 
“The  language  of  Section 8 though  peremptory  and  an  
obligation  is  cast  on  the  Court  to  refer  the  dispute  to  
arbitration, the Court can still decline to exercise power under  
Section 8, if it is shown to the satisfaction of the Court that the  
person moving the Court is disentitled to the relief claimed by  
him  and  that  the  whole  idea  in  moving  the  application  for  
referring the matter to arbitration is to prolong the issue and  
to  deny  the  other  party  the  relief  to  which  he  is  rightfully  
entitled  to.  The  facts  in  this  case  clearly  reveal  that  the  
petitioner  who had the  right  to  seek for  adjudication  of  his  
rights  under  the  agreement  in  an  arbitration  proceedings  
waived  that  right  when  he  rejected  the  offer  made  by  the  
plaintiff-respondent  to  subject  the  dispute  to  arbitration  
proceedings. The stand taken by the defendant then was that  
the matter is not arbitrable and the issue involved is not the  
subject matter of the arbitration agreement. It is trite law that  
no person can be permitted in law to approbate and reprobate  
while resisting a claim made against him. The recitals in the  
agreement did not provide a choice to the petitioner and he  
ought to have agreed to the course put forth by the respondent  
for deciding the dispute between them but he refused to do so  
and  when  the  respondent  having  no  other  choice  was  
compelled  to  take  recourse  to  common  law,  the  petitioner  
turned around and staked claim to his right to get the dispute  
adjudicated only through an adjudication proceedings. A right  
once waived by a party in respect of the course to be adopted  
for settlement of a dispute between himself and the other side  
is lost for ever and cannot be reclaimed or re-agitated later on,  
on being visited by the consequences that followed such waiver  
of the right to a specific course to which he was entitled to as a  
matter  of  right.  This  is  so  because  when  a  party  to  an  
arbitration agreement gives up his right to refer the dispute to  
arbitration,  a right comes to vest  in the other party to take  
recourse to the other remedies that are           ……….. Contd.. P..8
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open to him in law and when such a recourse is resorted to by  
the other party, the party who had waived his right to settle the  
dispute in an arbitration proceedings cannot be permitted to  
turn around and contend that he is entitled to the remedy of  
arbitration  and  the  recourse  to  the  suit  by  the  other  party  
under  the  common  law  is  bad.  The  petitioner-defendant  is  
estopped from taking up such a stand by his own conduct and  
the principle of law that no party to a legal proceeding can  
be permitted to approbate and reprobate in the matter of  
defending a cause has general application to all matters 
and the choice of the legal process to which one can stake claim  
in  defending  his  legal  rights  is  also  governed  by  the  said  
general principle. The general principles of law can be applied  
by the Courts while interpreting the provisions of any statute  
and their application can be barred only where a specific bar is  
incorporated  in  the  statute  against  such  application  to  the  
provisions of the statute. As there is no such bar in the Act, it  
must  be  held  by  application  of  this  general  principle  to  the  
facts of the case that the petitioner-defendant is not entitled to  
the relief sought by him in I.A. No. 2.”In the instant case, the petitioners are the signatories of the original arbitration agreement. There is no denial to the fact that the petitioner by writing a letter have and withdrawn themselves from the arbitration proceeding. As such, after filling of the suit by one of the signatory of said agreement, the petitioners now cannot make a prayer for referring the parties to arbitration on the basis of  same  agreement  will  amount  to  change  their  stand  and  is barred by principle of waiver and estoppel.Regarding Point No. (c), admittedly the defendant Nos. 9 and 10,  the sisters of the petitioners and the plaintiff  No.  3 being a registered partnership firm are not signatories to the arbitration agreement originally signed between 8 brothers only. Section 8(1) of the Arbitration and Conciliation Act provides for referring the parties to the Arbitral Tribunal. On this aspect, Hon'ble Supreme Court in the reported case of Sukanya Holding Vs Jayesh Pandya & ors [(2003) 5 SCC 531] as relied by OP side, has categorically made a difference between the parties  to  be  referred  or  matter  to  be  referred.  The  relevant paragraph is herein quoted below.                  ……….. Contd.. P..9
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For interpretation of Section 8, Section 5 would have no bear-
ing because it only contemplates that in the matters governed  
by Part-I of the Act, Judicial authority shall not intervene ex-
cept where so provided in the Act. Except Section 8, there is no  
other provision in the Act that in a pending suit, the dispute is  
required to be referred to the arbitrator. Further, the matter is  
not required to be referred to the arbitral Tribunal, if (1) the  
parties to the arbitration agreement have not filed any such  
application for referring the dispute to the arbitrator; (2) in a  
pending  suit,  such  application  is  not  filed  before  submitting  
first statement on the substance of the dispute; or (3) such ap-
plication is not accompanied by the original arbitration agree-
ment or duly certified copy thereof. This would, therefore, mean  
that Arbitration Act does not oust the jurisdiction of the Civil  
Court to decide the dispute in a case where parties to the Arbit-
ration  Agreement  do  not  take  appropriate  steps  as  contem-
plated under sub- sections (1) & (2) of Section 8 of the Act.
Secondly, there is no provision in the Act that when the subject  
matter  of  the  suit  includes  subject  matter  of  the  arbitration  
agreement as well as other disputes, the matter is required to  
be referred to arbitration. There is also no provision for split-
ting the cause or parties and referring the subject matter of the  
suit to the arbitrators.
Thirdly, there is no provision as to what is required to be done  
in a case where some parties to the suit are not parties to the  
arbitration agreement. As against this, under Section 24 of the  
Arbitration Act, 1940, some of the parties to a suit could apply  
that the matters in difference between them be referred to ar-
bitration  and  the  Court  may  refer  the  same  to  arbitration  
provided that the same can be separated from the rest of the  
subject matter of the suit. Section also provided that the suit  
would continue so  far  as it  related to  parties  who have not  
joined in such application.
The relevant language used in Section 8 is "in a matter which is  
the subject matter of  an arbitration agreement",  Court is re-
quired to refer the parties to arbitration.  Therefore,  the suit  
should be in respect of 'a matter' which the parties have agreed  
to  refer  and  which  comes  within  the  ambit  of  arbitration  
agreement.  Where,  however,  a  suit  is  commenced -  "as  to  a  
matter"  which lies  outside the arbitration agreement  and is  
also between some of the parties who are not parties to the ar-
bitration agreement, there is no question of application of Sec-
tion 8. The words 'a matter' indicates entire subject matter of  
the suit should be subject to arbitration agreement.
The next question which requires consideration is even if there  
is no provision for partly referring the dispute to arbitration,  
whether such a course is possible under Section 8 of the Act? In  
our view, it would be difficult to give            ……….. Contd.. P..10
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an interpretation to Section 8 under which bifurcation of the  
cause of action that is to say the subject matter of the suit or in  
some  cases  bifurcation  of  the  suit  between  parties  who  are  
parties  to  the  arbitration  agreement  and  others  is  possible.  
This would be laying down a totally new procedure not con-
templated under the Act. If bifurcation of the subject matter of  
a suit was contemplated, the legislature would have used ap-
propriate language to permit such a course. Since there is no  
such indication in the language, it follows that bifurcation of  
the subject matter of an action brought before a judicial au-
thority is not allowed.

Secondly, such bifurcation of suit in two parts, one to be  
decided by the arbitral tribunal and other to be decided by the  
civil court would inevitably delay the proceedings. The whole  
purpose of speedy disposal of dispute and decreasing the cost  
of litigation would be frustrated by such procedure. It would  
also  increase  the  cost  of  litigation  and  harassment  to  the  
parties  and  on  occasions  there  is  possibility  of  conflicting  
judgments and orders by two different forums.Apart form the above case law, learned advocate for the OP has also pointed out that the plaint was filed by a partnership firm and said firm is not a party to the agreement. Though one of the partners have signed the arbitration agreement for arbitration, it cannot  bind  the  firm  or  other  partner.  To  substantiate  his submission, reliance has been place on the reported case of AIR 1976 MAS 79. Hon'ble Madras High Court  M/S Alagappa Cotton Mills  Vs Indo Burmah Trading Corpn. [AIR 1976 MAD 79] as relied by OP side has held as follows:- 
“Section 22 refers to the act of a partner which is done to carry  
on in the usual way the business of the kind carried on by a  
firm in order to bind the firm. The mode that is required to be  
adopted is that the person should express that he was acting on  
behalf of the firm implying an intention to bind the firm. But  
this  would  not  empower  the  partner  to  submit  a  dispute  
relating to the business of the firm to arbitration. Therefore,  
the  letter  of  one  of  the  partners  accepting  the  arbitration  
cannot bind the partnership.”The above ratios are squarely applicable in the present case in hand. In the present facts and circumstances, it is an admitted fact that the sisters (defendant No. 9 and 10) are not signatories to the arbitration agreement though                      ……….. Contd.. P..11
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they are the legal heirs of Late Ganpat Rai Agarwal. As such they cannot be referred to arbitration proceeding. In respect of Point (d), learned advocate for defendant No. 2 to  4(the  petitioners)  has  vehemently  argued  that  the  as  the arbitrators has not returned the arbitration/ gave their award, the process already appointed arbitrators are in session of the process cannot  be  accepted  on  two  counts.  First  the  petitioners  have withdrawn  themselves  from  the  process  of  arbitration  and secondly, they have applied for referring the matter to arbitration in  stead  of  challenging  the  maintainability  of  the  suit  during pendency  of  the  arbitration  process.  As  such  the  arbitration proceeding referred to the arbitrators has come to an end by the conduct  of  the  parties.  The  case  laws  relied  by  petitioner  e.g. Dolphin  Driling  Ltd.  Vs  Oil  India  Corporation  [2O10  AIR  SCW 1491/(2010)  3  SCC  267],  Andhra  Pradesh  Tourism  Development Corpn. & Anr.  Vs.: Papa  Hotels  Ltd. [2010 Air  Scw 2906/AIR 2010 SC 1806,],  A C C Ltd. Vs Global Cement [2012(7) SCC 71] & S N Prasad Hitek India Ltd.  Vs Moment Finance Ltd [ (2011) 1 SCC 320] and the case law relied by OP side Kifayatullah Haji Vs Smt. Bilkish Ismile Mehsina [AIR 2000 BOM 424] on this aspect, need no detail discussion.In respect of point (e),  from the pleadings as made in the plaint,  it  appears  that  there  are  complicated  question  of inheritance is involved in the present suit before the Court.Hon'ble Supreme Court of  India in the reported case of N Radhakrishnan VS Maestro Engineers and Ors. [ 2010 (1) SCC 72] as relied by OP side by  citing the decision of the High Court of Judicature  at  Madras  in  the  case  of Oomor  Sait  HG  v.  Asiam  

Sait 2001 (3) CTC 269 held as follows:-
“We are in consonance with the above-referred decision made  
by  the  High  Court  in  the  concerned  matter.  In  the  present  
dispute faced by us, the appellant had made serious allegations  
against the respondents alleging him to commit malpractices  
in  the  account  books  and  manipulate  the  finances  of  the  
partnership firm, which, in our opinion,       ……….. Contd.. P..12

11



cannot be properly dealt with by the Arbitrator. As such, the  
High  Court  was  justified  in  dismissing  the  petition  of  the  
appellant to refer the matter to an Arbitrator.” Hon'ble Rajasthan High Court in the reported case of Mahesh Kumar Vs Rajasthan State Transport Copn. [AIR 2006 RAJ 56] as relied by Op side has also held that:-
8.  The  judgment  of  Hon'ble  Supreme  Court  delivered  in  
Hindustan Petroleum Corporation  Ltd.  (supra)  also  nowhere  
says that the civil court shall not have jurisdiction to entertain  
the suit only because that there is contract for referring the  
dispute  to  arbitrator.  It  is  not  a  case  of  total  ouster  of  
jurisdiction  of  the  court  in  the  cases  where  the  arbitration  
clause is there in the contract between the parties to the suit,  
but  it  depends  upon  compliance  of  the  conditions  by  the  
persons seeking for referring the matter to the arbitration. In  
view of the above reason, the Judgment of the Hon'ble Supreme  
Court sought to be interpreted to mean that once it is found  
that  contract  between  the  parties  contains  clause  for  
arbitration,  the  jurisdiction  of  the  civil  court  stands  ousted  
automatically, cannot be accepted nor the above judgment of  
the Hon'ble Supreme Court lays down so, as suggested by the  
learned Counsel for the petitioner.”From  the  above  case  laws  it  is  clear  that  if  there  is  a complicated matter is involved in a suit, normally the civil court should be the best forum for settlement of disputes by observing all  the  formalities.  In  the  present  suit  in  hand  the  dispute  is whether the firm Ganpat Rai Prem Kumar is a HUF firm or it was a partnership firm of plaintiff No. 1 and 2 is involved and as such, I am also of the opinion that for settlement of the present disputes, Civil  Court  is  the  best  forum for  adjudication of  the  matter.  As such,  on this count also,  the petition for referring the matter to arbitration is not sustainable in facts. Hence, considering all above aspects, I hold that the petition filed  by  the  defendant  Nos.  2,  3  and 4  has  no  merit  and same stands dismissed.  Parties to bear their own costs. The Misc. (J) Case is dismissed on contest. 

  Civil Judge No. 3,Kamrup, Guwahati.
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