
High Court Form No. (J) 2.Heading of Judgment in Original SuitDistrict : Kamrup.IN THE COURT OF CIVIL JUDGE NO. 3, KAMRUP, GUWAHATI.
Present:-  Sri S.K. Poddar, AJS,            Civil Judge No. 3, Kamrup, Guwahati.

Monday, the 30  th   day of July, 2012.  

TITLE SUIT NO. 74/2005

1. Shri Bidyut Kumar Gogoi,2. M/S Donplast Industry,3. M/S Build Signe ..... …………. Plaintiffs.                         -vs-1. The State of Assam,
2. The Director of Industries, Guwahati,
3. The General Manager, District Industries Centre, Kamrup,  
4. The Managing Director, AIIDC, Guwahati,
5. The State Bank of India, Silpukhuri Evening Branch, Guwahati,
6. The United Bank of India, G.S. Road Branch, Guwahati-7,                       .... ………..Defendants.
7. The Chief Engineer (Distribution), ASEB, Guwahati-8,8. The Rani Entrepreneurship of Rani Industrial Area,       .... ………..Proforma Defendants.

This suit coming on for final hearing on 04/07/12 in the presence of:-
Mr. P. Upadhyay .....                    Advocate for the plaintiffs. Ms. B. L.Talukdar ......   Advocate for defendant Nos. 1 to 3,Ms. Anupama Devi, .......Advocate for defendant No. 4.Mr. M. Das  .......            Advocate for defendant No. 6. 

And having stood for consideration to this day, the Court delivered the following judgment :-                                                           …………. Contd. at P/2
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J U D G M E N T

This  is  a  suit  for  damages  and  
compensation of Rs. 1,00,00,000/- (one  
crore) and court fee of Rs. 11,000/- was  
paid. 

1. Plaintiff's case, in brief, is that he being a graduate of commerce got attracted on the news item published in the local newspaper regarding the proposal of the Govt. of Assam for setting up new Industrial Estate for the development of industries in Assam. By this industrial policy, Govt.  proposed  to  provide  constructed  factory  sheds  with  all infrastructural facilities like power, water, internal road etc. and rent at subsidised  rates.  The  above  proposal  were  contained  in  a  Booklet namely  Industrial  Policy,  1986  published  by  the  Govt.  of  Assam through Industries Dept. On good faith, plaintiff  No. 1 contacted the Govt. officials who assured him regarding providing all the facilities as mentioned in the said Industrial Policy and on being induced by such assurance, the plaintiff applied for an Industrial Shed and also for loan at  State  Bank  of  India,  Silpukhuri  Branch  in  the  name  of  his  firm (plaintiff No. 2) for setting up of a plastic manufacturing unit at Rani Industrial  Area.  On  his  application,  Govt.  of  Assam  had  officially allotted a factory shed measuring 1800 sq. ft. at Rani Industrial Estate as described in Schedule-A of the plaint. Plaintiff also entered into an lease agreement on 27/10/1988 for the purpose of said factory shed with a monthly rent of Rs. 270/-. The plaintiff had also obtained a bank loan  of  Rs.  1.88  Lakhs  in  the  name  of  plaintiff  No.  2  firm.  On 04/08/1990  his  bank  had  sanctioned  a  loan  of  working  capital amounting to Rs. 3.00 Lakhs. On receipt of the financial assistance, the raw materials were purchased from outside the state and also engaged skilled and unskilled workers. Plaintiff had also applied for the subsidy on  capital  investment  and for  uninterrupted  power  supply.  Though there  was  a  requirement  of  33  KVA  independent  line  with  a transformer  of  500  KVA,  but  the  Govt.  had  installed  a  11  KVA temporary rural line with a transformer capacity of 250 KVA. For this the plaintiff  and other  units  of  the said Industrial  Area had to  face 
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frequent power failure.  On facing various other problems,  the other industrial  units  established  at  Rani  Industrial  Area  along  with  the plaintiff  formed  an  Association  of  Entrepreneurs  of  Rani  Industrial Area (proforma  defendant  No.  8)  and on  11/07/1991,  submitted  a Memorandum to the defendant No. 1 for the problems faced by them 
…………. Contd. at P/3particularly frequent power failure. Thereafter, in the year 1993, Govt. of Assam provided  power  generating  set  to  each  of  the  entrepreneurs  as  stopgap arrangement. With the help of said generators, production was started but the cost of the production was comparatively very high. In the year 1994, plaintiff was allowed another factory shed measuring 900 sq. ft. adjacent to the earlier shed for manufacturing of Nuts and Bolts industry in the name of plaintiff No. 3 firm. For this shed plaintiff has executed another Lease Deed. For plaintiff No. 3, financial  assistance  was  obtained  from  defendant  No.  6.  For  the  above  two industries,  the  plaintiff  spent  a  total  amount  of  Rs.  50.00  Lakhs  towards establishment,  management,  maintenance,  running  of  the  said  factories,  for purchasing raw materials and in payment of salary of workers, details of which was provided at page 9 of the plaint. Inspite of promise/obligation on the part of the Govt. to provide basic infrastructure for industrial growth but the Govt. of Assam  and  its  officials  failed  to  provide  necessary  infrastructure  and  other facilities for which the defendant No 8 association had again approached the Govt.  and held  various  meetings  to  solve  their  problems.  Inspite  of  promise, Govt. failed to provide adequate power supply to the Rani Industrial Area for which plaintiffs had to close down the production of the units in the month of October, 1995. On 02/01/1998, a high level meeting was arranged by the Govt. of  Assam  in  which  various  problems  faced  by  the  entrepreneurs  of  Rani Industrial  Area  was  discussed and assurance  was  given  to  provide adequate power  supply  on  or  before  31/01/98,  but  no  improvement  was  made  in supplying requisite power. Due to negligence and callous attitude of the State defendants in making the power available, the plaintiffs had to close down his unit.  It  is  also  pleaded that  in  the  year  2002,  the  plaintiff  No.  1  had moved Hon'ble High Court by filing a Writ Petition being No. WP(C) No. 1785/2000 which  is  still  pending.  Inspite  of  moving  from  various  Govt.  Agencies,  the defendants have not taken any interest to prepare a feasible scheme for revival of the units at Rani Industrial Area. During the pendency of the High Court case, 
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the defendant No. 4 issued a notice for cancellation of the allotment of Sheds U/s 16 (d) of the AIIDC Act, 1990 and asked the plaintiff to handover the possession of the shed within 15 days. Plaintiff was not aware of issuance of such notice for long time and he came to know about  the  said  notice  only  in  the  month of January,  2003.  Thereafter,  he  moved  the  defendant  No.  4  and  expressed  his inability to handover the shed                                         …………. Contd. at P/4as he was still trying to revive his units. Moreover, in the said industrial sheds, the plaintiff kept his machines and goods which are under hypothecation of the bank and as  such,  the plaintiff  has no right to remove the same without the consent  of  the  bank.  The  plaintiff  has  also  informed the  matter  to  the  bank regarding said notice dated 10/04/02. The plaintiff kept his machineries under lock and key. The goods described in Schedule-A was under hypothecation of the defendant  No.  5  bank  and  goods  described  in  Schedule-B  was  under  the hypothecation of  the defendant No.  6 bank.  Lastly  on 03/02/05,  the plaintiff visited his sheds and found the doors of the sheds open and machines and goods lying scattered. On enquiry,  he came to know that the sheds were allotted to other persons. On collecting information, plaintiff No. 1 came to know that the said sheds were allotted to some other person. On 05/02/05, when he visited the said Schedule-A and B sheds, some unknown persons threatened him and asked him to remove the machineries from the sheds immediately otherwise they will remove the same. Inspite of informing the matter of taking possession of the hypothecated machineries,  the banks have not shown any interest and refused to receive the goods. The refusal on the part of the banks is illegal. For the inaction of  Govt.  officials  and Banks,  the plaintiff  sustained huge loss.  As state defendants has failed to perform their contractual and legal obligations and breached the promise, plaintiff no. 1 being the proprietor of plaintiff no. 2 and 3 is  entitled  for  compensation  of  rupees  One  Crore.  Prior  to  coming  to  the industrial line, plaintiff was a Class-I contractor with good business and earnings of about Rs. 20,000/- per month and relying on the Govt. promise, he has ruined his  career.  Plaintiff  has  assessed  the  damage  Rupees  One  Crore  by  claiming rupees fifty lakhs as pecuniary damages spent on establishment etc,  and rest amount of rupees fifty lakhs was claimed for mental tension, agony, loss of good will, reputation and loss of income. It is also pleaded that banks have already initiated recovery proceedings against him for an amount of Rs. 30.00 Lakhs and he  is  not  in  a  position  to  bear  such  a  huge  debt.  In  the  event  of  supply  of  
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adequate power, he could not have sustained such huge loss and as such, the defendants  are  jointly  and  severally  liable  to  pay  the  compensation  to  the plaintiff. The plaintiff has filed this suit without serving notice U/s 80 CPC and by taking leave u/s 80(2) CPC. 

2. On receipt  of  the plaint,  summons were issued to  the defendant side. The suit was contested by defendant Nos. 4               …………. Contd.  

at P/5and 6 by filing their written statement. The written statement filed by defendant Nos.  1,  2 and 3 was not accepted due to proceeding of the suit against them exparte and prayer for setting aside the exparte order was rejected. 3. The defendant No. 4 has contested the suit by filing written statement. Apart from the usual pleas that the suit is not maintainable both in law and facts, there is no cause of action for the suit on the ground that the plaintiff has closed his units in 1995 and allotment of the sheds were cancelled on 03.04.02 and on 31/08/02  plaintiff  was  evicted  from  his  sheds,  plaintiff 's  suit  is  frivolous, veracious, defendant No. 4 has denied the allegation of the plaint. It is further pleaded that in the new industrial policy of 1986, Govt. of Assam has declared for providing common facilities to the entrepreneurs who were going to set up industrial units anywhere in the State of Assam and no particular commitment was given to any individual entrepreneurs as claimed. It is further pleaded that after  enactment  of  the  Assam  Industrial  Infrastructure  Development Corporation Act, 1990, the allotment of the sheds etc. which were made by the Directorate of Industries, Govt. of Assam, the defendant No. 4 has got jurisdiction over the said properties. It is admitted that due to frequent power interruption, generator sets were provided to the entrepreneurs of Rani Industrial Estate as a stopgap  arrangement  and  plaintiff  had  also  availed  such  a  generator  but  he could not continue to run his unit. It is also stated that in view of pendency of the Writ Petition, the present suit is not maintainable. Due to non-payment of rent,  defendant No.  4 had issued a show cause notice for cancellation of  the sheds by registered post  which was returned un-served with report  of  “firm abolished”. Thereafter on 10/04/02, the allotment of the sheds of plaintiffs were cancelled for non-utilization of the allotted sheds for the purpose of establishing and running the industrial  units  and for violating the prime condition of  the lease  deed.  It  is  also pleaded that  the plaintiff  No.  2  has  written a  letter  on 25/05/2000 to the defendant No. 4 in reference to the show cause notice and in 
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the  said  notice,  he  has  admitted  regarding  closing  of  his  units  due  to  non-availability of power and in the said letter, the plaintiff has admitted that since the power is available, he is going to start his unit again within the month of June,  2000  and  a  prayer  has  been  made  to  diversify  his  product  range  and thereby  promised  to  submit  a  complete  project  report  within  two  weeks. However, due to non-submission of any fresh proposal, after waiting for about two years, defendant No. 4 had to                                         …………. Contd. at P/6cancel the allotment of the sheds. It is also mentioned that plaintiff has not yet cleared the rent payable for the use of the sheds as agreed in the lease deed. After cancellation of the allotment of sheds, the plaintiff was evicted from the shed No. D-9 (A, B and C) in presence of Executive Magistrate, Kamrup and in-charge of Rani Police Outpost. During eviction, a seizure list was prepared and the seized materials were kept in safe custody. It is asserted that due to power failure which was provided by ASEB, the Govt. Agencies have provided generator sets  and  as  such  there  was  no  negligence  on  their  duty.  In  view  of  above pleadings, they have prayed for dismissal of the plaintiff 's suit with cost. 4.  Defendant No.  6 in their  written statement apart from the usual pleas of no cause of action for the suit against them, suit is barred by law of  limitation, the suit is bad for mis-joinder of the defendant No. 6 as no relief has been claimed against them, pleaded that the plaintiff has no right to institute the suit against the defendant No. 6 as the plaintiff has claimed all his reliefs against the  Govt.  defendants  only.  It  is  also  pleaded  that  plaintiff  No.  1  being  the proprietor of M/S Bidyut Trade and Agencies, availed a financial assistance of Rs. 25,000/- on 28/09/84 by executing various documents and thereafter the said loan amount was enhanced from time to time. Lastly on 13/02/89, the plaintiff No. 1 being the proprietor of plaintiff No. 3 applied for enhancement of the limit and same was allowed and enhanced to Rs. 60,000/-. Thereafter on 05/11/90, the cash credit  limit  was further  enhanced to Rs.  1,00,000/-  on execution of various documents.  Thereafter on keeping mortgage of his landed properties, the bank has enhanced the loan facility to Rs. 2,50,000/- for manufacturing of bolts  and  motor  parts  for  which  plaintiff  No.  1  had  executed  a  Deed  of Hypothecation  and  Letter  of  Continuity.  Due  to  irregular  payment  by  the plaintiff, the answering bank has instituted T.S. No. 312/02 against the plaintiff Nos.  1  and 3  for  realisation  of  Rs.  5,75,194.35 and  the  same  is  pending  for disposal  in this  Court.  Defendant No.  6 was not aware of  giving any eviction 
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notice  by  the  defendant  No.  4.  They  denied the  allegations  of  informing the matter of taking charge of the properties kept in hypothecation. The defendant No.  6  also  denied  the  allegation  that  the  bank  has  refused  to  receive  the hypothecated goods as they have not received any notice from plaintiff. Due to pendency of suit for realisation, it is not possible for the bank to take charge of the property. In view of above, the defendant No. 6 prayed for dismissal of the suit against them.                                                                       …………. Contd. at P/77. Proforma defendant No. 8, the association of Entrepreneurs of Rani Industrial  Area has submitted a separate written statement by admitting the claim of the plaintiff and the various problems faced by the plaintiff in managing his unit. They have also admitted the fact of making representation to the Govt. on behalf of the entrepreneurs of the Rani Industrial Estate and supported the claim of the plaintiff against the Govt. 8. On the above pleadings, on 21/05/12 my Ld. Predecessor-in-office has  framed  the  issues  afresh  on  the  ground  that  though  as  per  record,  on 23/03/06 issues were shown to have been framed,  but said issues were not available  in  the  case  record.  Upon framing of  fresh issues,  neither  side  have adduced any further evidence on the above issues. The issues are:-1. Whether the suit is maintainable in its present form?2. Whether there is cause of action for the suit?3. Whether the plaintiffs were the tenants under the defendant Nos. 1 to 4 in respect of the Factory Sheds described in the Schedule-A and B of the plaint?4. Whether  the  State  defendants  inducted  the  plaintiff  No.  1  to establish the Factory at Rani Industrial Estate by giving assurance that  all  infrastructure  facilities  including adequate  power  supply would be provided at the said Industrial Estate?5. Whether the Factory of the plaintiff was closed due to inadequate power supply to the Rani Industrial Estate at the relevant time?6. Whether  the  State  defendants  were  liable  to  provide  adequate power supply to the plaintiffs?7. Whether  the  plaintiffs  sustained  loss  due  to  the  negligence  and faults of the State defendants?8. Whether  the  plaintiffs  are  entitled  to  get  the  damages  and compensation from the State defendants?
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9. Whether  the  banks  can  be  directed  to  take  possession  of  the pledged machineries and goods in adjustment of their loan amount in the facts and circumstances of the case?10. To what other relief/reliefs the parties are entitled?9. During  trial,  plaintiff  side  examined  4(four)  witnesses,  whereas defendant  No.  4  has  examined  one  witness.  Both  the  sides  proved  some documents in support of their respective pleadings.         …………. Contd. at P/810. I have heard arguments of Ld. Advocates for both sides at length and gone through the evidence and documents. DECISION AND REASONS THEREOF :- 11. Issue No. 1:- This issue relates to maintainability of the suit in its present form. On going through the pleadings of the parties, it appears that the plaintiff has filed this suit claiming damages and compensation to the tune of Rupees one crore against the state defendants i.e. defendant Nos. 1 to 4 for the breach of contract and promise made in the Industrial Policy, 1986. Defendant No. 4 has taken the plea that in view of pendency of the Writ Petition as filed by the plaintiff before the Hon'ble Gauhati High Court, the suit is not maintainable. During argument hearing, both sides reiterated the pleas taken in pleadings. Ld. Advocate for the plaintiff has submitted that the contents of the Writ Petition is quite different and the same is only for preparing a scheme for revival of the industrial  units  and  the  same  is  no  way  connected  with  the  matter  of compensation and damages. I find force in the submission of the Ld. Advocate for the plaintiff. Civil Court is the appropriate forum to try and dispose of the matter of entitlement of compensation and damages upon proof of the pleadings and allegations. Mere filing of a Writ Petition against the defendants for revival of  industrial  units,  cannot  create  any bar  in  filing of  a  suit  for  damages and compensation. As such, I hold that the suit of the plaintiff is maintainable in its  present form. 11. Issue No. 2 :-  This  issue  relates  to  cause  of  action  for  the  suit. Plaintiff in his plaint asserted various pleadings from publishing of the industrial policy,  taking  sheds  in  the  Rani  Industrial  Area  and  also  making  allegations regarding failure on the part of the Govt. to provide necessary power and other facilities as promised. The defendant No. 4 has denied the allegations of their failure  and  negligence.  The  pleadings  of  both  the  sides  show  existence  of disputes regarding allegations of negligence on the part of defendant No. 1 to 4 
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which needs a decision by court of law. Above facts clearly show that the plaintiff has got sufficient cause of action to institute the suit against the defendant No. 1 to 4. The defendant No. 6 pleaded there was no cause of action against them as no relief was sought against them, Though, no relief has been claimed against defendant No. 5 to 8, yet they are the proper parties in the suit and hence, they have been rightly made parties in the suit. This issue is answered accordingly in favour of the plaintiff.                  …………. Contd. at P/912. Issue No. 3 :- This issue relates to tenancy of the plaintiff under the defendant Nos. 1 to 4 in respect of the factory sheds described in Schedule-A and B  of  the  plaint.  On  going  through the  pleadings,  it  appears  that  there  is  no dispute regarding the allotment of the Schedule-A and B sheds to the plaintiff by the Department of  Industries,  State of  Assam.  After  coming into force of  the AIIDC Act, the matter was taken over by the defendant No. 4, AIIDC and since then they are looking after the said sheds.  In pleadings and in evidence,  the defendants have admitted that plaintiff were the tenants for the Schedule-A and B sheds and for that purpose, plaintiff No. 1 in the name of his business firms (plaintiff Nos. 2 and 3) has executed Deed of Lease as proved by the plaintiff vide Ext-3 and Ext-4. Plaintiff also proved one Rectification of the Deed of Lease vide Ext. 5. It is in the written statement of defendant No. 4 that due to non-using the allotted  shed  for  specific  purpose,  they  have  cancelled  the  lease.  But  as  the matter of legality of the cancellation of the lease is not under challenge in the suit, as such, without going into said dispute, I hold that the plaintiffs were the tenants under the defendant No. 4 in respect of the factory sheds as described in Schedule-A and B. This issue is answered accordingly. 13. Issue Nos. 4, 5 and 6 :- These  issues  are  taken  up  together  as they are inter-linked. It is an admitted fact that in the year 1986, the Govt. of Assam  had  published  a  new  Industrial  Policy  and  the  said  policy  has  been proved by the plaintiff side vide Ext-2. In the said Industrial Policy, Govt. has given  some  general  guidelines  regarding  the  promotion  and  development  of industries in the State of Assam and for that purpose, Govt. has made certain announcements regarding providing development of basic infrastructure such as transport  and  communication  facilities  in  the  Industrial  Area,  for  power generation providing power etc. Govt. has also announced for incentives of the entrepreneurs  under  the  State  Industrial  Policy.  At  Clause  13,  it  was  also provided  that  to  meet  the  shortage  of  electricity,  while  establishing  the 
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industrial  unit,  subsidy  for  installation  of  generator  would  be  provided  at different rates. In the present case in hand, it is an admitted position that there was  a  shortage  of  power  supply  at  the  Rani  Industrial  Estate  for  which  the industries set up therein got suffered. It is also admitted by the plaintiff  that Govt.  has  provided  a  generator  set  to  his  units  for  which  he  has  obtained subsidies. As such, the question before me is whether inspite of providing the generator set,                                                                             …………. Contd. at P/10whether the plaintiff can take the plea of sustaining loss due to irregular power supply on the plea of high cost of production. In the plaint, plaintiff has not given any facts and figures showing a comparative chart as to the enhancement of cost of production through generator set and due to non-availability of the regular power. It may be noted here that in the pleadings, though plaintiff has stated that he  has  established  his  unit  in  the  year  1998  and  he  used  to  make  regular complaints of non-getting appropriate power in the said Industrial Area, yet in the year 1994,  plaintiff  took allotment of  another shed for starting of  a new industrial  unit  for  production of  nuts and bolts  under the name and style  of plaintiff  No.  3.  This  effort  of  the  plaintiff  shows  that  his  allegation  of  non-providing proper infrastructure from the year 1988 to 1994 and sustaining huge loss  for  the  same  reason  primafacie  not  tenable  and  unbelievable.  The willingness of the plaintiff for getting a separate shed for setting up of another unit leads me to form an opinion that during this period, he was satisfied with the infrastructural developments and other facilities which led the plaintiff to get  allotment  of  another  shed  and  to  start  a  new  venture  in  the  said  area adjacent to his earlier one. 14. From the pleadings it also appears that in the year 1995, plaintiff had to shut down his both the industrial units. Since then, he has not made any operation of production etc. though in the year 1993, he has obtained generator set as an alternative source of power. Thereafter, plaintiff is running from pillar to  post  to  get  their  grievances  redressed  but  it  does  not  mean  that  the defendants  were  negligent  on  their  part  in  providing  power.  The  industrial policy has clearly laid down that in the event of shortage of power, they shall provide a generator set as alternative source of power and accordingly the same has been provided to the plaintiff at subsidised rates. On taking the facility of generator,  the plaintiff  has  waived his  claim of  negligence on the part  of  the defendant No. 1 to 4 in providing adequate power to the plaintiff.
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15.  Apart from above factual  aspects,  now coming to the legal   aspect i.e. whether the declaration of industrial policy and the various clauses given in the said policy can be treated as a promise to an entrepreneur for acting upon the policy as commitment. It is in the pleadings of the plaintiff that on the assurance given by the Govt. officials for providing adequate power, the plaintiff has set up the industrial units in Rani Industrial Area. But there is no evidence on record that any particular officer has given                                        …………. Contd. at P/11any specific  assurance of  regular  power supply  with all  other  infrastructural facilities.  It  is  in  the  pleadings  of  the  defendant  No.  1  that  power has  to  be supplied by ASEB authorities and in this case,  ASEB authorities has not been made party to prove the fact regarding the requirement of power and availability of the power at the relevant period of time. 16. In the course of argument, Ld. Advocate for the plaintiff by stating various provisions of  Industrial Policy of Assam and also by relying on some reported  cases  has  argued  that  the  various  declarations  made  by  the  Govt. amounts  to  promissory  estoppel  in  favour  of  the  entrepreneurs  and  this amounts to legitimate expectations before starting of the industrial units. Non-providing  of  the  all  or  some  of  the  facilities  given  in  the  Industrial  Policy amounts to breach of promise and legitimate expectations and thus amounts to promissory  estoppel  against  the  Govt.  in  resisting  the  claim  of  the  plaintiff towards compensation. Ld. Advocate for the plaintiff has also placed his reliance on the flowing reported cases:- i) AIR 1979 SC 621ii) AIR 1983 SC 848iii) 1996(3) GLT 451iv) AIR 1996 (ORI) 1317. On the other hand, Ld. Advocate for the defendant No. 4 and Ld. Asstt. G.P. Representing the defendant Nos. 1 to 3 (though not submitted their WS) has vehemently objected to the submission of the plaintiff side and stated that the policy guidelines for setting up of an industry as declared in Industrial Policy of Assam, 1986 cannot be treated as a promise. Rather those were offers made by the Govt. and it is upon the entrepreneurs to verify the same regarding availability of the facilities at the relevant industrial estate. It is also argued that in  this  case,  by  providing  the generator  set,  they have kept  their  words and obeyed the industrial policy of Assam by giving subsidy to the plaintiff in setting 
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up  the  industries.  It  is  the  plaintiffs,  who  are  at  fault  for  non-keeping  the industry in running condition inspite of the facilities given to them. Let me go through the case laws as relied by plaintiff side.18. Hon'ble Supreme Court of  India in the reported case of  Motilal Padampat  Sugar  Mills  Co.  Ltd.  Vs.  State  of  Uttar  Pradesh  and  Ors. [MANU/SC/0336/1978/ AIR 1979 SC 621] after discussing the law on the mat-ter of promissory estoppel held as follows:-             …….. ... Contd. at P/12

“The true principle of promissory estoppel, therefore seems to be that where  
one  party  has  by  his  words  of  conduct  made  to  the  other  a  clear  and  
unequivocal promise which is intended to create legal relations or affect a  
legal relationship to arise in the future, knowing or intending that it would  
be acted upon by the other party to whom the promise is made and it is in  
fact so acted upon by the other party, the promise would be binding on the  
party making it and he would not be entitled to go back upon it, if it would  
be inequitable to allow him to do so having regard to the dealings which  
have taken place between the parties,  and this  would be so  irrespective  
whether there is any pre-existing relationship between the parties or not.”19. Hon'ble Supreme Court of India in the reported case of Gujarat State Financial Corporation Vs. Lotus Hotels Pvt. Ltd. [MANU/SC/ 0036/1983/ AIR 1983 SC 848] held as follows;- 
“13. Now if appellant entered into a solemn contract in discharge and per-
formance of its statutory duty and the respondent acted upon it, the stat-
utory  corporation can not  be allowed to  act  arbitrarily  so  as  to cause  
harm and injury, flowing from its un-reasonable conduct, to the respond-
ent. In such a situation, the Court is not powerless from holding the appel-
lant to its promise and it can be enforced by a writ of mandamus directing  
it to perform its statutory duty. A petition under Article 226 of the Consti-
tution would certainly lie to direct performance of statutory duty by 'other  
authority' as envisaged by Article 12.”20. Hon'ble Orissa High Court in the reported case of Mangalam Tim-ber  Products  Ltd.  Vs.  State  of  Orissa  and  Ors.  [MANU/OR/0005/1996/AIR 1996 Ori 13] held as follows:- 
5.  As  has  been  laid  down by  the  Supreme  Court,  the  true  principle  of  
promissory estoppel seems to be that where one party has by his words or  
conduct made to the other a clear and unequivocal promise which is inten-
ded to create legal relations or affect a legal relationship to arise in the fu-
ture, knowing or intending that it would be acted upon by the other party  
to whom the promise is made and it is in fact so acted upon by the other  
party, the promise would be binding on the party making it and he would  
not be entitled to go back upon it, if it would be inequitable to allow him  
to do so having regard to the dealings which have taken place between the  
parties and this would be so irrespective of whether there is any preexist-
ing relationship between the parties or not. This being an equitable prin-
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ciple evolved by the Courts for doing justice, it is not inhibited by the same  
limitation as estoppel in the strict sense of the term.21. Hon'ble  Gauhati  High  Court  in  the  reported  case  of  M/S  N.  V. International, New Delhi & ors -VS-State of Assam & ors. [1996 (3) GLT 451] on the matter legitimate expectation held as follows:-“(12)  The  Doctrine  of  Legitimate  Expectation  has  been  explained  in 'halsbury's  Laws  of  England',  Fourth  Edition  Volume  1  (1)  page  151 paragraph 81 to the effect that:                                     …………. Contd. at P/13

"a person may have a legitimate expectation of being treated in a  
certain way by an administrative authority even though he has no  
legal right in private law to receive such treatment the expectation  
may  arise  either  from  a  representation  or  promise  made  by  the  
authority,  including  an  implied  representation  or  from  consistent  
past practice. "22. The above principles as relied upon by the plaintiff side cannot be applied  in  this  case  as  the  facts  are  circumstances  of  above  cases  are  quite different. None of the aforesaid cases related to payment of compensation for the alleged losses due to inadequate power supply.23. From the facts as disclosed and also the law, I am of the opinion that though the Industrial policy of Assam, 1986 gives some legitimate expectations to the entrepreneurs to get the facilities but providing infrastructure including providing adequate power cannot be treated as promise so far supply of  un-interrupted power is concerned. Giving subsidy or providing sheds at subsidies rates, tax benefits are some of the aspects where the Industries policy, 1986 can be treated as giving promissory estoppel as well as legitimate expectation. In the present case in hand, except non-providing power, there is no other allegation of not providing any other infrastructural facilities. For the part of power, which is not  in  the  hands  of  Govt.  alone,  most  probably  alternative  arrangement  of generator  set  ware  provided  in  the  policy.  As  given  in  the  policy,  the  State Defendants have provided the generator sets at subsidised rates and hence it cannot be said that defendant Nos. 1 to 4 were negligent in providing adequate power supply to the industrial estates and thereby breached any promise. The theory of promissory estoppel is not applicable in the present case in hand and Govt.  has  fulfilled  the  legitimate  expectations  on  their  part  by  providing  the generator set in alternative of power. 24. Apart  from  above,  vide  Ext-B,  the  plaintiff  No.  1  on  behalf  of plaintiff Nos. 2 and 3 on 25/5/2000, in response to the show cause reply by the defendant No. 4 has admitted that he could not run his unit profitably due to 
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non-availability of power but since the power is available now, he is going to start his unit again within the month of June, 2000 by diversifying his product range and for this he took time in submitting a complete project report within next two weeks. However, there is nothing to show that inspite of this, plaintiff has made any attempt to submit fresh project report for revival of his unit either to run the same unit or by diversifying the product range. …………. Contd. at P/14The admission of the plaintiff regarding the improvement of the power condition also shows that his allegations are not correct. 25. Considering above, I hold that there is no inducement on the part of the State defendants in establishing the factory at Rani Industrial Area by the plaintiff,  rather  he  has  acted  on  his  own  conscience  and  after  knowing  full consequence.  It  cannot be said that factory of the plaintiff  was closed due to inadequate power supply only as alternative arrangement was made through generator.  The State defendants though promised to provide adequate power supply and on their failure to do so, they have given the subsidised generator and thereby kept their words as given in the Industrial Policy of Assam. Thus the plaintiffs  neither  violated  any  promise  nor  failed  to  keep  the  legitimate expectations of the plaintiffs.  Accordingly, all  these issues are decided against the plaintiffs.26. Issue Nos. 7 and 8 :- These two issues are related to suffering of loss by the plaintiff due to negligence of the State defendants and also entitlement of the plaintiff to get the damages as claimed. As discussed and decided in Issue Nos.  4,  5  and  6,  State  defendants  cannot  be  held  liable  for  not  providing adequate  power.  The  claim  of  the  plaintiff  that  he  has  sustained  loss  only because of inadequate power supply has not been proved by proper evidence. The plaintiff himself examined as PW 1. The evidence of other PWs 2, 3 and 4 who have claimed themselves to be the electrician and carpenter for doing some works in the Industrial Unit of the plaintiff are not relevant for determination of the cause of loss to the plaintiff. Due to non-furnishing detail information as to the enhancement of cost for generation of power through generator, it cannot be said that only for inadequate power supply, the plaintiff has sustained loss as alleged. Moreover, from the various claims as made by the plaintiff, it appears that he has claimed rupees fifty Lakhs towards pecuniary loss which includes cost  of  raw-materials  and  cost  of  machineries.  Those  cannot  be  a  basis  of pecuniary loss. In his claim of rupees fifty Lakhs, plaintiff has shown expenses of 
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about Rs. 20.00 Lakhs towards purchase of raw-materials and from the seizure list as prepared by the State defendant No. 4 while evicting the plaintiff, there is no mention of any raw-materials. Definitely raw-materials have been procured for production and the finished products were certainly be sold in market. There is no mention of any finished products for selling. No balance sheet has been submitted by the plaintiff to show the amount of loss     …………. Contd. at P/15in running the business from the year 1988 to 1995 for assessing the same in terms  of  money.  There  is  no  proof  that  the  machineries  as  claimed  by  the plaintiff in his plaint became obsolete or valueless with passage of time. Other machineries  and  equipments  have  life  and  the  claim  which  shows  that installation charges, labour charges which are towards the capital expenditure side for which as per inductrial policy the plaintiff has got subsidy and as such same cannot be a part of loss in running the factory without adequate power supply.  Due  to  non  proving  the  accounts  showing  loss  during  the  working period, I have no other materials to hold that the plaintiff has actually sustained loss in operating the business for his production. It may also be noted here that plaintiff has not proved anything to show that he is entitled to get the damages as  industrial  unit  having capacity of  production but due to power failure,  he could not produce the said quantity and thus sustained loss. 27. Apart from above the plaintiff  has filed the suit for damages, but failed to show that there was any express contract for payment of compensation or damages in the event of failure on the part of state defendants in providing services/facilities. Question of compensation on pecuniary damaged are always subject to specific contract to that aspect. Without any such contract, on mere legitimate expectation, damages cannot be awarded.28. Though  the  plaintiff  has  claimed  Rs.  50  Lakhs  towards  mental agony. I have already hold that state defendants are not at negligence in keeping their words and they are not liable for payment any damages on this count. In the  year  2000,  plaintiff  wrote  a  reply  against  the  show  cause  in  which  the plaintiff  has  admitted  the  fact  of  improvement  of  power  condition  and  his willingness to run the industry with diversified products shall apply as estoppel against the plaintiff from claiming that only for the power supply and for the negligence of the Govt. he had to suffer the loss. His willingness as reflected in his  letter  dated  25/05/2000,  shows  that  he  is  very  much  eager  to  do  and establish industry with the available infrastructure at Rani Industrial Area. 
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29. As such, I am of the opinion that plaintiff has not sustained loss due to the negligence and fault of the State defendants and as such, he is not entitled to get any damages and compensation from the State defendants as claimed in the plaint. Both the issues are answered against the plaintiff. 30. Issue No. 9 :- This issue relates to direction to the bank for taking possession of the pledged machineries.                           …………. Contd. at P/16The defendant No. 6, United Bank of India in their WS have stated that they have also started recovery proceeding by filing a suit against the plaintiff for the loan provided to him. It is admitted position that while taking the loan the plaintiff has  created  hypothecation  of  the  machineries  in  favour  of  the  bank. Hypothecation  is  nothing but  creation of  a  first  charge over  the property  in favour  of  the  bank.  Bank  cannot  be  compelled  to  take  possession  of  the properties.  It  is  the  prerogative  of  the  bank  to  take  possession  over  the hypothecated properties or not to realise their debts. This Court has no power to direct the bank to take possession of some selected goods without having any cause of action for the said relief.  As such, this issue is answered against the plaintiff. 31. Issue No. 10 :- This  issue  relates  to  other  reliefs.  In  view  of  my discussion from Issue Nos. 4 to 9, the plaintiff is not entitled to get any relief.  Though the defendants have claimed for granting compensation for dismissal of the suit, but from the facts and circumstances of the case, I am of the opinion that it is a fit case where the defendants should be directed to bear their own costs. 32. Before parting with the record,  it may be noted here that during evidence, defendant side has taken the plea that in the year 2002 the plaintiff was evicted by preparing an inventory of the articles kept in the sheds allotted to the  plaintiff.  They  have  evicted  the  plaintiff  from  the  industrial  estates  and allotted  the  same  to  others.  During  evidence,  a  letter  was  produced  by  the defendant No. 4 which shows that after filing of this suit, the goods belonging to the plaintiff which were supposed to be kept at the safe custody of the defendant No. 4 were kept with one B.K.T. Products and on 29/10/2006, the said products were damaged due to major fire broke out in the factory shed. As the defendant No.  4 has taken custody of the products while evicting the plaintiff,  they are bound to protect the property. But as there is no pleading by way of amendment of plaint, I am of the opinion it will not be fit and proper to consider the matter 
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of granting compensation to the plaintiff on this count particularly damage of the seized properties by fire though they were supposed to have been in safe custody of defendant No. 4. Due to lack of proper pleadings from both the sides, particularly depreciated value of the property seized at the time of eviction and that defendant side has not get any opportunity to rebut their liability, I refrain myself from considering this aspect while deciding the suit.   …. Contd. at P/1733. In  the  result,  I  am  of  the  opinion  that  plaintiffs  have  failed  to substantiate  their  claim  for  damaged  and  compensation  against  any  of  the defendants  and  as  such,  the  suit  deserves  to  be  dismissed,  which  I  do accordingly. Considering the facts and circumstances leading to the case, parties are directed to bear their own costs.

O R D E R34. Plaintiffs’ suit is dismissed on contest without costs. 35. Prepare the decree accordingly within 15 days from today.36. Judgment is pronounced in open court. Suit is disposed on contest.Given under the hand and seal of this court on this 30th day of July, 2012. 
    Dictated & Corrected by me
         (Sri S. K. Poddar),                                                       (Sri S. K. Poddar),          Civil Judge No. 3,                                                         Civil Judge No. 3,        Kamrup, Guwahati.                                                     Kamrup, Guwahati. 


