
HIGH COURT FORM NO. (J) 2.HEADING OF JUDGMENT IN ORIGINAL SUIT
DISTRICT : KAMRUP.

IN THE COURT OF CIVIL JUDGE NO. 3, KAMRUP, GUWAHATI.

Present :  Shri S.K. Poddar, AJS,             Civil Judge No. 3, Kamrup, Guwahati.
Friday, the 27th day of July, 2012.

MONEY SUIT NO. 145/2002

1. Sri Syamanta Phukan &
2. Smt. Bandita Phukan ..... Plaintiff.-VS-1.   Sri Ajit Kumar Bhuyan.2.   Sri Manash Kumar Mahanta &3.   Sri Rajib Barman .... Defendants.

This suit coming on for final hearing on 10/07/12 in the presence of :-
Mr. R. Bhuyan, ………………………  Advocate for the plaintiffs. Mr. S. K. Choudhury ……………………… Advocate for the defendants.
And having stood for  consideration  to  this  day,  the  Court  delivered  the following judgment:-

J U D G M E N TThis  is  a  suit  for  damages  for defamation and slender/libel valued at Rs. 5,00,000/-  and ad-valorem court fee paid accordingly.                     ……… Contd.. p/2
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1. Plaintiffs' case in brief, is that in the year 1972, the plaintiff married Smt.  Bandita Phukan, who is the first  lady mechanical  engineer and also have wide range of literary works in their credit. Plaintiff has grown up children one of whom is a graduate in Architecture and daughter of the plaintiff is a student of graduation  course  with  honours  in  education.  On  6/8/02,  plaintiff  suddenly received number of phone calls from his friends and relatives regarding a news item  published  on  that  day  in  the  daily  newspaper  “Aji”  with  some  serious defamatory remarks against the plaintiff and his wife Smti Bandita Phukan and in fact  against  the  entire  family  of  the  plaintiff.  But  said  news  item  has  been published through staff  reporter having some allegations that the plaintiff  has doubt as to whether his two children were born out of their conjugation or they came to the world as a result of physical  relation of his wife with some other persons. It is also alleged that in the said news item, various defamatory words have been used against the character of his wife showing her eager to have sex with other men. It has been alleged that the above disclosures were made by the plaintiff against his wife by sending an e-Mail. The said news item also contains that the wife of the plaintiff is sexually sick and used to keep physical relation with  other  people  and  habit  of  drinking  in  various  night  clubs  and  the  said activities of his wife is not possible for a mentally normal woman. It is also in the news item that wife of the plaintiff was treated by the psychiatrist and was also sent to Tezpur Mental Hospital for treatment. Plaintiff alleged that the contents of the news item, as published in the name of confession of the plaintiff are false,  baseless, concocted and defamatory and has caused incurable harm and damage to the reputation of the plaintiff and lowered him, his wife and children in the estimation of others of the society at large. It is further pleaded that the plaintiff  had never sent any e-mail at any point of time and if any such internet message came,  it  was  the  conspiracy  of  some persons  who have committed forgery  to damage the reputation of the plaintiff and his family members. After publication of the news, the plaintiff had to organise a press conference to rebut the said news item. It is admitted that on 7/8/02, the defendants had published their expression of regret and tried to justify their action by saying that before publication of the said  news item,  they  had tried  to  contact  the  plaintiff  over  his  telephone No. 267044  but  failed.  Plaintiff  has  pleaded  that  the  said  phone  number  was disconnected about a year back. It is further alleged that the defendants being personally known to the plaintiff and                                    ……… Contd.. p/3 his  
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family  members,  they  ought  to  have  personally  verify  the  matter  before publishing the same in the front page of their daily newspaper. Having have full knowledge that this news item will harm their reputation in the eye of society, the defendants have willfully published the said news item at their front page and thereby  humiliated  the  plaintiff  and  his  family  members  and  as  such,  the defendants are jointly and severally liable to pay damages and compensation for publishing  the  defamatory  news  and  for  this,  the  plaintiff  has  claimed  Rs. 5,00,000/- (Five Lakh) as damages. 2. The defendants have contested the suit by filing written statement. Apart from the usual pleas of suit is not maintainable both in law and facts, there  is no cause of action for the suit, that the suit is bad for non-joinder of necessary parties, defendants admitted the fact of publication of the news item regarding the plaintiff and his wife in the issue dated 06/08/2002 which was based on e-Mail received by the defendants. They further pleaded that before publication of the  news  item,  the  defendants  tried  to  contact  the  plaintiff  to  ascertain  the veracity  of  the  e-mail  but  they  could  not  contact  as  he  was  not  available. Immediately after publishing the news item i.e. on the next day, (on 7/8/02) the defendants  published  a  clarification  given  by  the  plaintiff  and  therefore  the mistakes, if any, were immediately cured and it cannot be said that the news item has  caused  harm  and  damage  to  the  reputation  of  the  plaintiff,  his  wife  and children.  They have taken further plea that the said news item was published upon  receipt  of  an  e-mail  purportedly  sent  by  the  plaintiff  and  if  at  all  any conspiracy was made against the plaintiff, the plaintiff should have moved a suit for damages against such persons. Defendants admitted that, it is not clear as to whether plaintiff actually sent the e-mail or whether the plaintiff has retracted from the e-mail. They admitted the fact of holding of a press conference by the plaintiff. As the defendants have published their expression of regret immediately on the next day, the plaintiff ought not to have filed the suit. Before publishing the news item,  the defendants have tried to contact  the plaintiff  by all  means but failed. They have taken further plea that there are various proceedings pending in the  criminal  courts  where  plaintiff  is  a  party  either  as  complainant  or  as  an accused. In view of above, the defendants prayed for dismissal of the suit. 3. On the basis  of  above pleadings,  my Ld.  Predecessor-in-office has framed the following issues :-
1. Whether the suit is maintainable?                                    ……… Contd.. p/4
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2. Whether the alleged news item published in the 6th August, 2002 issue of the Assamese daily is defamatory? If so, whether the same was published with a view to lower down the status of the plaintiff in the esteem of the society?
3. Whether the plaintiff is entitled to get decree as prayed for?
4. To what other relief/relieves, the parties are entitled?4. It may be noted here that originally the suit was filed by plaintiff Sri Syamanta Phukan alone. Subsequently, during pendency of the suit at evidence stage, Mrs. Bandita Phukan was impleaded as plaintiff No. 2. Except adding said Bandita  Phukanas  co-plaintiff,  pleadings  were  not  amended.  Plaintiff  side examined 3(three) witnesses who were duly cross-examined by the defendant side and discharged. It may be noted here that after submission of the affidavit of the plaintiffs’  witnesses, the defendant side remained absent and the case was fixed for judgment on the basis of  the affidavits of the plaintiff  side.  However, judgment  was  not  pronounced  and  case  was  lingered  for  hearing  of  further arguments. At this stage, defendants were allowed to cross-examine the plaintiffs witnesses by vacating order of  proceeding the suit  ex-parte.  On completion of cross-examination of the PWs, the case was again posted for argument hearing. Defendant side did not adduce any evidence in support of their WS. It may be noted here that an attempt for settling the case through mediation was made but failed.5. I have heard oral arguments of Ld. Advocates for both sides and gone through the record. 

DECISION AND REASONS THEREOF :-6. Issue No. 1:- This issue relates to maintainability of the suit. In their written  statement,  defendants  have  taken  the  plea  that  the  suit  is  not maintainable in its present form but they failed to say as to why and how the suit is not maintainable. The suit was filed on 25/09/2002 for the alleged defamatory news  published  on  06/08/2002.  Apparently  the  suit  is  within  the  period  of limitation of one year as required Article 75 of Limitation Act. There is no other apparent reason which shows that the suit is not maintainable. As such, I hold that the suit is maintainable in its present form.7. Issue No. 2 :- This issue has two parts and is the crux of the suit. Let me  first  decide  the  first  part  of  this  issue  i.e.  as  to  whether  the  news  item published on 06/08/2002 in                                                       ……… Contd.. p/5
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Assamese  daily  newspaper  “Aji”  was  defamatory.  Before  going  into  the  said matter, let me first reproduce the translated copy of the newspaper on the said issue dated 06/08/2002 as follows :- “I  have  got  doubt  whether  our  two  children  were  born  out  of  our  

consummation or they have come to this world as a result of physical relation of my  

wife with some other persons. Because my wife is more eager to have sex with other  

men. This serious and stunned disclosure is from renowned novelist and story writer  

Syamanta  Phukan  who  has  made  this  amazing  statement  through  internet  in  

connection with some news published in the newspapers for sometime past. This  

cruel  confession of  Shri  Phukan was  due mainly  to his  wife  Bandita Phukan.  In  

today's confession, Shri Phukan unambiguously stated that the first lady engineer of  

Assam, renowned child literate Bandita Phukan lost her mental literal balance from  

a long time and in fact she is sexually sick. She used to keep physical relations with  

other people and thereby she used to avoid conjugal relationship with her husband.  

She is in the habit of drinking in various night clubs and mixing with other people. It  

is not possible for a woman who is mentally normal. She was treated by Dr. Dipali  

Dutta and Dr. Jayanta Das. Moreover, according to Shyamanta Phukan, renowned  

writer was sent to Tezpur Mental Hospital along with Ex-President Sahitya Sabha  

Dr. Nirmal Prova Bordoloi.  Syamanta Phukan does not know the whereabouts of  

Bandita Phukan who is engaged in man hunting only. He simply clarified that after  

filing the divorce petition against him in the Family Court at Guwahati in 1999, he  

had no relationship with her with regard to dissolution of marriage. He has paid Rs.  

3.00 Lakhs to her as per her claim and there is no necessity of keeping contact with  

her.  The  confession  of  novelist,  story  writer  Syamanta  Phukan  has  created  

commotion in  the  literary  world  of  Assam.  Confession of  Syamanta Phukan has  

disclosed many things about personal life of Bandita in which some other ladies of  

Assam having reputation in various fields also are involved. Let that part be kept for  

future. “8. From the reading of above news item, it appears that starting from the beginning,  the entire news as published in the issue dated 06/08/2002 is nothing but intrusion on the private life of two famous personalities of Assam. Defendant  side has admitted publication of  the above news item by them.  By publishing the above news, the defendants not only questioned the paternity of the children born to the plaintiffs,  but made some allegations of having extra- marital relationship of a renowned lady novelist,                          ……… Contd.. p/6
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the first lady engineer of Assam, the plaintiff No. 2, the wife of the plaintiff No. 1. In that news, it has also been mentioned that plaintiff No. 2 has lost her mental  balance, sexually sick, taking treatment at mental Hospital etc. Bare reading of the news  makes  it  clear  that  contents  of  the  news  item  are  defamatory  and scandalous,  which creates an impression of loose character on the part of  the plaintiff No. 2, who has earned her reputation as a child novelist and as first lady engineer of the state. Defendants in their written statement though have taken the plea that several criminal cases are pending against the plaintiffs, that does not give a newspaper or any persons of any licence to write anything against the plaintiffs about their personal life which are not connected to the public at large or  in  public  interest.  Both  the  plaintiffs  are  well  known  figure  through  their literary  works  in  the  State  of  Assam  and  outside.  The  fact  that  the  news  as published  is  defamatory  has  also  impliedly  admitted  by  the  defendant  by publishing their regret on the next issue of the daily. The defendants have never challenged the correctness of the contents of the news item nor proved given any evidence to prove of having whole of some truth in the said news item. So, on the basis  of  the  prima  facie  reading  of  the  news  item  and  having  no  other contradictory materials, I have no hesitation to hold that the news as published in the newspaper “Aji” on 06/08/2002 was defamatory and scandalous. 9.  Now let me go through the next part of this issue i.e. whether the defendants have willfully published the same. The initial burden to disprove this fact is upon the defendants to show their innocence in publishing the news item. In  their  written  statement,  the  defendants  have  taken  the  plea  that  before publication of the news, they have tried to contact with the plaintiff but failed. It is also pleaded that the news was published on the basis of an e-mail purportedly sent by the plaintiff No. 1 but they could not verify the veracity of the same as to whether really it was sent by the plaintiff. There was no denial to the pleadings of the plaintiff  side that the defendants are personally  known to them. From the admission of the defendants, they have tried to contact the plaintiff No. 1 before publishing the news also supports the plea of plaintiff regarding their personal acquaintance.  In view of above fact  of  personal acquaintance,  the claim of the defendant that they have tried to contact the plaintiff No. 1 before publishing the news but failed is nothing but a lame excuse on the part of the defendant side. Admittedly the plaintiff No. 1  & 2 are renowned persons and they could have easily be contacted before publishing such                                   ……… Contd.. p/7
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scandalous news attacking their family life particularly the conduct and character of the plaintiff No. 2. Moreover there is nothing on record to show that defendants made an genuine attempt to verify the correctness of the contents of news. It is the defendants case that on the very next day, they have published a news item expressing regret for the previous day's news and on going through the said news item, it makes further clear that while publishing the news on 06/08/2002, the defendants behaved recklessly and without showing any conscience of maturity and sincerity towards dignity of life of a citizen of India. Publishing of regret in issue dated 07/08/2002, confirms that the defendants did not make any attempt for verification before publishing the news item in the issue dated 060/8/2002. Defendants have not adduced any evidence to show that they have made attempts to verify prior to publication of the news and from the regret news dated 7/8/02, it is clear that only after reaction of the plaintiff,  the defendants have changed their stand on the previous days news. From the materials before me, I have no hesitation  to  hold  that  the  defendants  are  very  much  negligent  and  by  their conduct  shown  that  they  have  willfully  published  the  news  item  dated 06/08/2002 against the plaintiffs with an intention to intrude in their personal lives without any just and proper reason.  This issue is answered accordingly in affirmative and in favour of the plaintiffs.10. Issue No. 3 :- This issue relates to entitlement of the plaintiffs of the amount of Rs. 5,00,000/- as damages. The plaintiffs in their evidence have proved various documents to show their qualification degrees and reputation by way of various honours bestowed upon them for their literary works. Defendants have not  made  any  dispute  regarding  the  status  of  the  plaintiffs  in  the  eye  of  the society.  Even in the news item, they have admitted the plaintiffs  as  renowned literates of Assam. There is no dispute that plaintiff No. 1 is an ex-employee of Oil India Ltd. and published more than 30 books. The plaintiff No. 2, Mrs. Bandita Phukan has also on her credit several books and got various certificates of merit from various organisations. Plaintiffs’ is also an architect by profession and the daughter  of  the  plaintiff  was  an  upcoming  actress  of  Assamese  cinema/ entrainment world. The news item as published on 06/08/2002 certainly harmed on the reputation of the entire family of the plaintiffs and lowered down their estimation in the eye of public. 11. Now the question before me whether publishing news of regret on the next issue i.e. on 07/08/2002,                                           ……… Contd.. p/8
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after willfully and knowingly publishing a defamatory news in the previous days issue, was sufficient to nutralise the harm caused to the plaintiff side. In course of argument, Ld. Advocate for the plaintiffs has submitted that the subsequent days clarification is nothing but saying sorry after slapping before a huge gathering and that cannot be treated as sufficient for waiving the conduct of the defendants. In  support  of  his  argument  learned  Advocate  of  plaintiff  has  relied  upon  the reported. case of L.D.Jaikwal v. State of U.P., MANU/SC/0077/1984 : 1984CriLJ993 (1984) 3 SCC 40512. Hon'ble Supreme Court of India in the above referred case has held that 

“We are sorry to say we cannot subscribe to the "slap-say sorry - and forget"  
school  of  thought  in  administration  of  contempt  jurisprudence.  Saying  
"sorry" does not make the slapper taken the slap smart less upon the said  
hypocritical  word  being uttered.  Apology  shall  not  be  paper  apology and  
expression of sorrow should come from the heart and not from the pen. For it  
is one thing to "say" sorry - it is another to "feel" sorry.”13. The  above  referred  observations  were  though  made  by  Hon'ble Supreme Court of India in a contempt of court proceeding, I am of the opinion that the said principle is fully applicable in defamation matter. The publication of a  news  without  verification  that  too  on  the  private  and  marital  affairs  of  a wellknown respected figure of Assam, imputing the character of the plaintiff and his wife by questioning the paternity of the children is not a matter to be taken lightly.  Certainly  the  above  news  item  has  left  a  irreparable  impact  on  the estimation of  the  public  towards the  plaintiffs  and their  family  members.  The subsequent day’s publication of regret is nothing but an attempt of eye wash. The contents of written statement gives no impression that except ‘saying sorry’ that too by giving blame on internet fraudulency in giving the clarification on next day, the  defendants  have  never  shown  their  intention  to  ‘feel  sorry’  by  tendering unconditional apology towards the plaintiffs and their children. 14. Hon'ble  Supreme  Court  of  India  in  the  reported  case  of  Patel Rajnikant Dhulabhai v. Patel Chandrakant Dhulabhai MANU/SC/3163/ 2008 : AIR 2008 SC 3016, as relied by learned advocate of plaintiff held that -
“64. It is well-settled that an apology is neither a weapon of defence to purge  
the  guilty  of  their  offence;  nor  is  it  intended  to  operate  as  a  universal  
panacea, it is intended to be evidence of real contriteness.”15. Constitution of India guarantees of dignified living to every citizen of India and the defendants being the publishers of a newspaper and staff reporter are not in a better position,                                                             ……… Contd.. p/9
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than any other common citizen of India in maintaining the dignity of life of fellow citizens  of  India.  By  publishing  the  news on  06/08/2002,  they  have  certainly crossed the limit  and violated all  ethics and norms of journalism and thereby made themselves liable for payment of compensation as claimed by the plaintiffs. Now the question is what should the proper amount of damages. In this case, the plaintiffs have claimed Rs. 5,00,000.00 (rupees five lakhs) for the libel. Though the plaintiff  have  failed  to  show  any  specific  reason  for  the  above  amount,  yet considering the status of the plaintiffs as reflected from the evidence, I am of the opinion that the amount claimed i.e.  Rs. 5,00,000/- is just and proper towards exemplary compensation in favour of the plaintiffs and against the defendants. As such, I am of the considered opinion that plaintiffs are entitled for the amount claimed as compensation for the defamatory news published against them from the defendants. The defendants are jointly and severally liable to pay the above amount to the plaintiffs. This issue is answered accordingly. 16. Issue No.  4 :-     This issue relates  to any other  reliefs  apart  from the amount of compensation. The plaintiffs are also entitled for the cost of the suit and interest on the decreetal amount from the date of decree till realisation. This issue is answered accordingly. 17. In the result, plaintiffs' suit deserves to be decreed with cost, which I do accordingly. 

O R D E R  18. Plaintiffs'  suit  is  decreed  on  contest  with  cost  with  the  following reliefs :-a) Plaintiffs are jointly entitled to get Rs. 5,00,000/- (Rupees five lakhs) as compensation from the defendants for publishing the defamatory news on 06/08/2002 edition of “Aji’ by the defendants.b) Plaintiffs are also entitled to get interest on the decreetal amount @ 6% (six) per annum from the date of decree till the date of realisation.c) Plaintiffs are entitled to get costs of the suit from the defendants.d) Defendants are jointly and severally liable to pay the above amounts.19.  Prepare the decree accordingly within 15 days.Given under the hand and seal of this Court on this the 27th day of July, 2012.
             Civil Judge No. 3,                                                                                                        Kamrup, Guwahati.


