
HIGH COURT FORM NO. (J) 2.HEADING OF JUDGMENT IN ORIGINAL SUITDISTRICT : KAMRUP.

IN THE COURT OF CIVIL JUDGE NO. 3, KAMRUP, GUWAHATI.Present :  Shri S.K. Poddar, AJS,             Civil Judge No. 3, Kamrup, Guwahati.
Tuesday, the 24  th   day of July, 2012.  

TITLE SUIT NO. 317/2002

Shri Dulal Chandra Das & ors. ..... Plaintiffs.-Vs-Shri Chandra Kesh Patowary & ors. .... Defendants.
This suit coming on for final hearing on 09/07/12 in the presence of :-Mr. G. Mishra ..... Advocate for the plaintiffs. Mr.  B. Barman            ...... Advocate for defendant No. 1 to 5Mr.  R.K.Sarma  ....... Advocate for Prof. defendant No.  6 & 7
And having stood for consideration to this day, the Court delivered the following judgment :-

J U D G M E N T

This  is  a  suit  for  declaration  of  right,  title,  

interest  and  possession  valued  at  Rs.  2,50,000/-  for  

which fixed court fee of Rs. 22/- is paid. 

1. Plaintiff's case in brief, is that the suit land as shown in the Schedule-A of the plaint originally belonged to five pattadars. Out of the said pattadars, father of  the  proforma  defendant  Nos.  6  and 7  has  sold  out  his  share  during  his 
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lifetime by executing two registered sale deeds                 ……….. Contd… at P/2in favour of Shri Sasadhar Das and Smti Rebati Das and thus left no land to inherit  by  his  legal  heirs.  Proforma  defendant  No.  8  Jogendra  Nath  Sarma inherited some land including the suit land on the death of his father Siddhi Nath Sarma who was the original pattadar for about 5 bighas of land. Except proforma  defendant  No.  8,  the  legal  heir  of  other  pattadars  has  sold  their respective shares. The plaintiffs purchased the suit land measuring 2 Kathas 10 Lechas specifically shown in the Schedule-B of the plaint  from the proforma defendant No.  8 namely Shri  Jogendra Nath Sarma,  son of  Late Siddhi Nath Sarma by executing registered sale deed coupled with delivery of possession. Thereafter the plaintiffs got mutation over the suit land on the basis of said purchase and possession. During continuation of possession by the plaintiffs, the defendant No. 1 to 5 created troubles by threatening the plaintiffs to take forcible  possession  of  the  suit  land  but  failed  on  their  attempt.  Lastly  on 30/11/02,  the  defendant  Nos.  1  to  5  jointly  attempted  to  take  forcible possession of the suit land by breaking the plaintiffs' thatched house. However, on raising objection by the plaintiffs, the defendants could not succeed in their plan. As such, the plaintiffs have filed the suit for declaration of their right, title, interest and confirmation of possession over the Schedule-B land. 2. Defendant  Nos.  1  to  5  and  proforma  defendant  Nos.  6  and  7  have contested the suit by filing separate written statements. Apart from the usual pleas by the defendant No. 1 to 5 & proforma defendant No. 6 & 7 like suit is not maintainable, there is no cause of action for the suit, the suit is liable to be  dismissed  for  want  of  requisite  court  fee,  suit  is  bad  for  non-joinder  of necessary parties, suit is barred by law of limitation etc, as taken, the defendant no. 1 to 5 have pleaded that proforma defendant Nos. 6 and 7 had transferred 2 Kathas 10 Lechas of land to the above five defendants by five registered sale deeds  being  No.  4542,  4543,  4544,  4545  and  4546  dated  30/5/01  and delivered possession.  It  is also pleaded that before executing the above sale deeds, the possession was delivered to the answering defendants in pursuance of an agreement for sale on 30/12/89 and since then, they possess the land. Due to some mistakes in the sale deed regarding mention of dag number,  a rectification deed was made on 28/2/02. It is alleged that plaintiffs threatened the defendants for which they had to initiate a proceeding U/S 145 Cr.P.C. In view  of  above,  the  above  five  defendants  prayed  for  dismissal  of  the  suit. 
……….. Contd… at P/3
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3. Defendant  Nos.  6  and  7  has  filed  individual  written  statements  with almost similar pleas. Apart from the usual pleas as sted above, they pleaded that suit is not maintainable in view of the provisions of Urban Land (Ceiling & Regulation) Act 1976 and Assam Fixation of Ceiling on Land Holding Act 1956. It is also pleaded that on the death of Siddhi Nath Sarma, he left behind eight legal heirs to inherit his properties and any sale by the proforma defendant No. 8 alone is absolutely illegal and mala-fide. The plaintiffs have illegally managed to obtain a new patta by falsely pursuing the Revenue Authorities inspite of the fact that they are out of possession and the defendant Nos. 1 to 5 are enjoying the suit land peacefully. It is further pleaded that Siddhi Nath Sarma and Paresh Nath Sarma jointly owned 10 Bighas 3 Kathas of land covered by different dags of K.P. Patta No. 3(old) and in the year 1954, due to ailment of Paresh Nath Sarma, land could not be partitioned and it was not possible for said Paresh Nath Sarma to sell out his land. As alleged, there were about 100 bighas of land in  the  name of  Siddhi  Nath  Sarma and in  view of  the  provisions  of  Assam Fixation of  Ceiling on Land Holding Act,  1956,  all  the land came under the purview  of  that  Act.  In  the  year  1955,  Siddhi  Nath  Sarma  by  making  a conspiracy sold 3 Bighas 1 Katha 10 Lechas of land in favour of Sasadhar Das by showing ceiling land from the share of Paresh Nath Sarma also. It is further pleaded that the proforma defendant Nos. 6 and 7 are enjoying their shares over the A schedule land as inherited by them and any sale made in favour of the plaintiffs or any other person are fraudulent and illegal. It is also pleaded that during the lifetime of Siddhi Nath Sarma, the Urban Land Ceiling Return Case No. RR/ULC/367/76 was registered and on finalization Late Siddhi Nath Sarma got  share  of  1½ Bighas  of  land only.  Proforma defendant  No.  8  Shri Jogendra Nath Sarma being one of  the eight legal  heirs of  Late Siddhi Nath Sarma, he is entitled to get only about 15 Lechas of land which has already sold out.  So,  Jogendra  Nath  Sarma  has  no  right  to  sell  the  land  to  plaintiffs  as claimed.  Previously  defendant  Nos.  1  to  5  were  in  actual  and  physical possession of the suit land. Proforma defendant Nos. 6 and 7 also prayed to dismiss the suit with cost. 4. On  the  above  pleadings,  my  Ld.  Predecessor-in-office  has  framed  the following issues :-1. Whether Jogendra Nath Sarma has any right to sell the suit land?

……….. Contd… at P/42. Whether plaintiffs are in possession over suit land?
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3. Whether Paresh Nath Sarma or his legal heirs proforma defendant Nos. 6 and 7 already sold away the share on the patta?4. Whether  the  Sale  Deed  executed  in  favour  of  the  plaintiffs  are illegal and void?5. Whether the plaintiffs have right, title and interest over the suit  land?6. Whether the plaintiffs are entitled to get a decree as prayed for?7. What other relief/reliefs parties are entitled ?5. During  trial,  both  the  sides  adduced  evidence  in  support  of  their respective cases. Plaintiff side examined one Sudhangshu Bimal Das as PW 1 and one Shri Milan Kanti Das as PW 2 and they were duly cross-examined and discharged.  Defendant  side  examined  6  (six)  witnesses.  Both  the  sides produced some documents.  6. I have heard oral arguments of Ld. Advocates for both sides and gone through the record. DECISION AND REASONS THEREOF :- 7. Issue No. 1:-  This  issue  relates  to  right  of  Shri  Jogendra  Nath Sarma,  proforma defendant  No.  8  to  sell  the  suit  land.  It  is  the case of  the plaintiffs that they have purchased the suit land measuring 2 Kathas 10 Lechas from the proforma defendant No. 8 Jogendra Nath Sarma, son of Late Siddhi Nath Sarma vide registered Sale Deed No. 6269/02 dated 16/9/02 [Ext-1] and got delivery of possession. Thereafter they have got their names mutated in the records of right and in the last settlement operation, katcha patta was issued in their names by showing their names. It is also the case of the plaintiff that prior to execution of the registered sale deed, there was an agreement for sale. The proforma defendant Nos. 6 and 7 in their pleadings and evidence have taken the stand that the suit lane was a part and parcel of ceiling surplus land and Govt. has restricted on selling the suit land. Moreover, proforma defendant No. 8 Jogendra Nath Sarma has no right to sell  the suit  land as he was not the absolute owner of  the suit land. Said property originally belonged to Siddhi Nath Sarma who left behind eight legal heirs. It is also pleaded that Siddhi Nath Sarma has sold his share during his lifetime and have no possession over any part of the suit  land. From Ext-3,  the katcha patta showing land revenue,  it appears that Siddhi Nath Sarma and                                             ……….. Contd… at P/5Paresh Nath Sarma are the original pattadars of the suit land and according to 
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the plaintiffs, except Siddhi Nath Sarma, the legal heirs of Paresh Nath Sarma have  sold  their  shares.  From  the  Ext-3,  it  appears  that  after  survey  and settlement operation, names of the plaintiffs have been entered at Sl. No. 10, 11 and 12 of Patta No. 220 in Dag No. 220/311. The defendants though challenged regarding the right of the proforma defendant No. 8 to execute the sale deed, but failed to dispute the evidence of the plaintiff side by which they have stated that out of 5 Bighas 4 Lechas of land, Siddhi Nath Sarma or his legal heirs never sold any land to any party.  Defendants also failed to prove that the District Administration  has  ever  restrained  the  proforma  defendant  No.  8  or  his predecessor-in-interest in transferring the suit land or even that the suit land was ever a part of ceiling surplus land. Ext-3 clearly shows that the land was all  along in the name of Siddhi Nath Sarma and Paresh Nath Sarma and names of some  persons  were  mutated  along  with  them  including  the  names  of  the plaintiffs. From the cross-examination of the plaintiffs, the defendants failed to bring  any  material  to  substantiate  their  claim.  Proforma  defendant  No.  6 though deposed that Siddhi Nath Sarma was directed not to sell any urban land vide Ceiling Return Case No. KR/ULC/824-7124 dated 25/3/80, but failed to prove  the  above  evidence  by  way  of  documents,  rather  in  his  cross-examination, he categorically admitted that his father along with Siddhi Nath Sarma got 10 Bighas 3 Kathas of land and his father Paresh Nath Sarma got share of 5 Bighas 1 Katha 10 Lechas of land. Suit land is a part of above 10 Bighas 3 Kathas of land. It is also in the pleadings that proforma defendant Nos. 6 and 7 have sold lands to defendant Nos. 1 to 5 out of same suit dag and patta and as such, the claim of the defendants that suit land is part of ceiling surplus land is neither acceptable nor reliable. There is no proof of sale of entire share by Jogendra Nath Sarma or by Siddhi Nath Sarma. For want of documentary evidence, I hold that defendants have failed to prove the plea taken in their WS and as such, I am of the opinion that plaintiffs' father Jogendra Nath Sarma has right to sell the suit land. This issue is answered in affirmative and against the defendants. 8. Issue No. 2:-  This issue relates to possession of the plaintiffs over the suit land. In the pleadings, the plaintiffs all along claimed that they are in possession  of  the  suit  land  and alleged  that  the  defendants  tried  to  create disturbance on their possession and accordingly               ……….. Contd… at P/6they have prayed for confirmation of possession. As an alternative prayer, the 
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plaintiffs have made a prayer for recovery of possession in the event of finding by  the  Court  that  the  plaintiffs  are  out  of  possession.  The  defendants  and proforma defendant Nos. 6 and 7 in their WS claimed that the suit land was all  along possessed by the defendants No. 1 to 5. During evidence particularly in cross of PW 1, he admitted that there was a shop premises in the suit land and it does not belong to him. He also admitted that he cannot say, if the suit land is under  possession  of  the  defendants.  He  further  admitted  that  though  he resided in the suit land by constructing houses but same were demolished and he is not residing in the said houses since last 1½ years (deposing on 27/3/07) and he has not visited the suit land since then. DW 2 in his cross categorically admitted that presently the plaintiffs  are not in possession of the suit land. Plaintiffs  were  dispossessed  after  physical  assault.  The  defendants  in  their evidence have claimed of having their possession over the suit land but failed to  show  that  on  the  date  of  filling  of  the  suit  or  prior  to  that  they  are  in possession of the same. From the admission of the plaintiff side, it is clear that the plaintiffs are not in possession over the suit land.9. Issue No. 3:- On  going  through  the  record,  it  appears  that  the plaintiffs in their pleadings have taken the plea that out of 10 Bighas 3 Kathas of  land,  Paresh Nath Sarma has sold his  share and his  legal  heirs  have not inherited any part of the suit land. Though this issue was framed but while deciding the case, I am of the opinion that decision on this issue is not at all necessary. Present suit is concerned with 2 Kathas 10 Lechas of land which was sold by the proforma defendant No. 8 Shri Jogendra Nath Sarma, son of Late Siddhi Nath Sarma. The proforma defendant No. 6 in his evidence and cross-examination admitted that out of 10 Bighas 3 Kathas of land, his father got 5 Bighas 1 Katha 10 Lechas and admittedly the rest land measuring 5 Bigha 1 Katha 10 Lechas went in the share of Siddhi Nath Sarma. Plaintiff side have not brought  any  evidence  on  record  for  sale  of  the  suit  land  to  other  parties particularly  by  giving  any  specific  quantity  of  the  land  sold  as  alleged. Moreover, the findings of this issue will have no impact on deciding the fate of the plaintiff ’s case. Hence, without going into detail discussion, I hold that no specific finding is required on this issue. 10. Issue Nos. 4. and 5 :- Both the issues are taken up together as they are inter-related.                                                             ……….. Contd… at P/7Issue No. 4 relates to validity of the plaintiffs sale deed, whereas issue No. 5 
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relates to plaintiffs right, title and interest over the suit land. Plaintiffs in their pleadings Claimed to  have purchased 2  Kathas  10 Lechas  of  land from the proforma defendant No. 8 and also have taken the delivery of possession. The defendants  have  challenged  the  right  of  the  proforma  defendant  No.  8  to execute the sale deed and nowhere challenged regarding the genuineness of the sale sale deed executed by the proforma defendant No. 8 in favour of the plaintiffs. During evidence, plaintiff side has proved certified copy of the sale deed as Ext-1 by which on 16/9/02 they have purchased the suit land from Shri Jogendra Nath Sarma, son of Late Siddhi Nath Sarma on payment of Rs. 2,50,000/-. The sale deed was executed for a specific boundary after obtaining necessary  permission  from  the  DC,  Kamrup  and  also  from  the  GMDA. Thereafter plaintiffs have got their names mutated in the records of right and at  the  time  of  re-settlement  operation,  they  have  got  katcha  patta  in  their favour.  Prior to  this  sale,  they have entered an agreement for  sale  with the proforma defendant No. 8. Defendants did not challenge the admissibility of documents proved by plaintiff side i.e. Ext-1, the certified copy of sale deed, Ext-2 copy of mutation order, Ext-3 katcha patta, Ext-4 revenue paying receipt, Ext-5  deed  of  agreement  for  sale.  By  all  these  documents  which  remained unchallenged shows that by the above purchase, plaintiffs have acquired right, title  and  interest  over  the  suit  land  measuring  2  Kathas  10  Lechas.  While deciding the issue No. 1, I have already hold that proforma defendant No. 8 has the right to sell the land and as such, any transfer in favour of the plaintiff by said proforma defendant No. 8 coupled with delivery of possession cannot be held illegal. The defendants though have claimed to purchase the suit land from pro-defendant No. 6 and 7 but failed to produce said sale deeds or any other any better evidence showing existence of their right, title and interest over the suit land for possessing the same with title. From the evidence of the DW 1 to DW 5 i.e. evidence of defendants, from their cross part, it is clear that they were totally unaware as to for which case they have appeared before the Court or on what matter they are giving evidence.  From the cross-examination of PWs 1 and 2,  it  appears that the plaintiffs  evidence regarding purchase and taking delivery  of  possession  over  the  suit  land  and  remaining  in  possession  for sometime is proved. On the other hand, evidence of proforma defendant No. 6 shows that he also failed to produce                                ……….. Contd… at P/8any reliable evidence either oral  or documentary to show better title in his 
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favour or in favour of his purchasers, the defendant Nos. 1 to 5. As such, from the materials available before me particularly the Exts-1, 2 and 3, I am of the considered opinion that plaintiffs have legally purchased the suit land from the proforma defendant No. 8 and thus acquired right, title and interest over the same. Thus Issue No. 4 is answered in negative and issue No. 5 is answered in affirmative. 11. Issue No. 6 :- This issue relates to entitlement of the plaintiffs for the decree as prayed. In view of my decision in issue Nos. 1 to 5, plaintiffs are entitled for a decree of declaration of right, title and interest over the suit land. However, as the plaintiffs are out of possession, their prayer for confirmation of possession is rejected. However, as the alternative prayer is made for recovery of possession, I am of the opinion that plaintiffs are entitled for a decree for recovery of possession subject to payment of court fee on ad-valorem basis for the suit valuation put by them. It may be noted here that at the time of filing of  the suit, plaintiffs have filed fixed court fee of Rs. 22/- only. But, as they are out of  possession  and  their  alternative  prayer  for  recovery  of  possession  is accepted, they have to pay deficit  court fee on ad-valorem basis  on the suit value of Rs. 2,50,000/-. This issue is decided accordingly.12. Issue Nos. 7:- This  issue  relate  to  any  other  relief  to  the  parties. From the matter discussed above, it is clear that the defendant Nos. 1 to 5 are illegally possessing the suit land and as such, they are liable for payment of cost of the suit to the plaintiff. 13. In the result, plaintiffs’ suit is decreed on contest with cost subject to  payment  of  DCF  on  ad-valorem  basis  for  the  entire  suit  value  of  Rs. 2,50,000/- (Rupees two lakh fifty thousand).

O R D E R14. Plaintiffs’  suit  is  decreed on contest  with cost  for the following reliefs :-a) Plaintiffs  have  joint  right,  title  and  interest  over  the  suit  land measuring 2 Kathas 10 Lechas as shown in the Schedule-B of the plaint.b) Plaintiff's are entitled for recovery of khas possession of the 'B' schedule land by evicting the defendants, their men, agents or any other person  claiming  through  them  and  if  required  by  removing  the structures standing thereon.                                  ……….. Contd… at P/9c) Cost of the suit. 
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15. Prepare the decree accordingly within 15 days from today. 16. It is made clear that the decree so prepared shall only be effective on payment of DCF on the suit valuation of Rs. 2,50,000/- (Rupees two lakh fifty thousand) by the plaintiffs within next 20 (twenty) days from today. 17. Judgment  is  pronounced  in  open  court.  Suit  is  disposed  of  on contest.Given under my hand and seal of this Court on this the 24th day of July, 2012.

          Civil Judge No. 3,        Kamrup, Guwahati.Dictated and corrected by me. 
        Civil Judge No. 3,      Kamrup, Guwahati.


