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Heading of judgment in original suit/ case 

 

 

In the original court of the Munsiff No.1, Kamrup 

 

 

Present: Yusuf Azaz 

 

 

THUESDAY, the 21
ST

  day of JUNE,2011 

 

 

TITLE SUIT NO.382 OF 2009 

 

 

1. SMTI JAHANARA BEGUM 

                                                                                               Plaintiff /s 

                                                                                               Petitioner/s 

                                                     

                                                   versus 

 

 

1. SHRI RUSTAM ALI BHUYAN 

                                                                                              Defendant/s 

                                                                                              Opposite 

party/s 

 

 

This suit/ case coming on for hearing on preliminary issues on 3/6/2011 

in the presence of – 

 

SHRI M.A SHEIKH, Advocate for the plaintiff; and 

 

SHRI S. NATH for the defendant, 
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and having stood for consideration to this day, the court delivered the 

following judgment- 

 

JUDGMENT 

1. Today is fixed for order in this case upon the preliminary issue as 

regards the jurisdiction of this court. 

2. Upon the pleadings of the parties my learned predecessor in office 

had vide order dated 19/4/2010 framed a preliminary issue in respect 

of the jurisdiction of this court, which read as “ Whether this court 

has got jurisdiction to try this suit?”. I had heard the learned counsels 

for both the parties on this issue. 

3. The brief facts of the case, devoid of the unnecessary details, and 

necessary for the proper decision of this issue are that: 

4. The plaintiff, Smti Jahanara Begum had instituted this suit against 

her husband, Shri Rustom Ali Bhuyan (defendant) for a declaration 

that the talaknama dated 23/4/1994 executed by the defendant 

against the plaintiff is illegal and inoperative in law. The plaintiff 

would plead that she was married to the defendant on 18/2/1994 

according to the Islamic Shariat after performing Nikah. The plaintiff 

had narrated in details the circumstances leading to her marriage, but 

the same is not material for the disposal of this issue; as such the 

same are not stated herein. The plaintiff would further plead that 

even after her marriage with the defendant, the defendant did not 

treat her well nor maintained her properly; as such she instituted a 

maintenance proceeding under section 125 of the CrPC against the 

defendant before the Family Court at Kamrup. The plaintiff would 

further contend that during the pendency of the said maintenance 

proceeding she received a copy of the impugned Talaknama; 

whereby the defendant allegedly divorced her on 23/4/1994. The 

plaintiff would contend that the said talaknama was executed after 

about 2 months and 4 days of her marriage. The plaintiff would 

plead that even after execution of the said talaknama, the defendant 

maintained sexual relationship with the plaintiff and they had sexual 
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intercourse on many different occasions. The plaintiff would plead 

that the defendant had not acted upon the said talaknama and had 

maintained relationship of husband and wife; hence the said 

talaknama does not have any validity in the eye of law.  

5. The plaintiff would plead that the Hon’ble Family Court considered 

the validity of the aforesaid talaknama and vide its judgment and 

order dated 30/9/2003 in the aforestated maintenance proceeding 

allowed maintenance in favour of the plaintiff at the rate of Rs.500/- 

per month. The plaintiff would further plead that she thereafter 

preferred a petition for enhancement of the said maintenance, but the 

said prayer was rejected; hence she preferred a criminal revision 

before the Hon’ble Gauhati High Court and the same is pending for 

disposal.  

6. It would be pertinent to mention herein that the said proceeding for 

maintenance under section 125 CrPC reached the Hon’ble Supreme 

Court of India, but the same does not have any bearing on the 

decision in the issue at hand; hence the same is not stated in details 

herein. 

7. The plaintiff would plead that the said “talaknama” is not binding 

upon her and the same is not legally valid because the defendant had 

not followed the procedure for “talak” as is required under the 

Muslim Law of Shariat; hence to declare that the said talaknama is 

not valid and inoperative in law; consequently she is still the legally 

married wife of the defendant.  

8. The defendant appeared and contested the suit by filing written 

statement. The defendant would plead by the said written statement 

contend that the suit is not maintainable because the Hon’ble Family 

Court in the aforestated maintenance proceeding under section 125 

CrPC would hold that the said “talaknama” was valid and that the 

defendant had divorced the plaintiff. The defendant would submit the 

copy of the judgment and order dated 30/9/2003 passed by the 

Hon’ble Family Court and would submit that the said matter is 

finally decided by a competent court; hence this suit is not 

maintainable on the same cause of action. 
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9. Now let us decide the preliminary issue as framed by this court and 

try to arrive at a just decision. 

 

ISSUE: Whether this court has got jurisdiction to try this suit? 

10. The brief facts of the cases of both the parties are narrated above and 

it is seen that the defendant would claim that this court does not have 

the jurisdiction to try this suit because the issue in this suit was 

materially in issue in the maintenance proceeding wherein the 

Hon’ble Family Court had vide its judgment and order dated 

30/9/2003 held that the plaintiff is divorced by the defendant by the 

said “talaknama” with effect from 23/4/1994; hence this suit is not 

maintainable. 

11. It is well settled that a proceeding under section 125 of the Code of 

criminal Procedure is summary in nature undertaken by a criminal 

court. The proceeding under section 125 CrPC cannot be held to be a 

full fledged trial. In addition to the above the said proceeding cannot 

be termed as a suit. The previous judgment of a court is relevant if 

the same would operate a res judicata or if the same is made relevant 

under sections 40-44 of the Indian Evidence Act,1872. It is settled by 

the Hon’ble Apex Court in a catena of judgments that the judgments 

of the criminal courts are not binding upon the civil court. In the 

judgment of Vishnu Dutt Sharma Vs Smti Daya Sapra [(2009) 13 

SCC 729] the Hon’ble Apex Court held that the judgment of the 

criminal court is not binding upon the civil court. The Hon’ble Apex 

Court further pointed out in the aforesaid judgment that the nature of 

proof required to prove a particular fact is very different in a criminal 

proceeding as well as a civil proceeding. Their Lordships would 

point out that the nature of proof in a criminal proceeding is “beyond 

reasonable doubt” whereas in a criminal proceeding it is 

“preponderance of probabilities”. In view of the above position of 

law let us decide the aforesaid issue. 

12. The Hon’ble Family Court assumes the jurisdiction of a criminal 

court while deciding a petition under section 125 CrPC. The section 

7(2)(a) of the Family Courts Act,1984 gives the jurisdiction to the 

Family Court to try the proceedings under the section 125 of the 
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CrPC and it specifically provides that the Family Court shall have 

and exercise the jurisdiction of a Magistrate of the First Class under 

chapter IX of the Code of Criminal Procedure,1973. This specifically 

shows that while deciding the application under section 125 CrPC, 

the Family Court assumes the jurisdiction of the Magistrate of the 

First Class and exercises the powers of the Judicial Magistrate First 

Class. In view of the above the Family Court is bound by the 

limitations of the Judicial Magistrate of the First Class while 

deciding the application under section 125 CrPC and thereby the 

proceeding does not ipso facto becomes a civil proceeding, just 

because the same is tried by the Family Court, but the nature of the 

proceeding remains as such, which is, the nature of the proceeding 

under section 125 CrPC remains summary procedure and the order 

of maintenance granted or refused remains a order of the Judicial 

Magistrate First Class. In view of the above discussion it is held that 

the decision rendered by the Hon’ble Family Court vide its judgment 

and order dated 30/9/2003 does not operate as a res judicata in this 

case and, therefore, it is not relevant. 

13. In view of the above it is held that the suit is maintainable on this 

count. 

14. There is another aspect of the matter, which is required to be dealt 

while deciding this issue and the same is whether this court would 

have the jurisdiction to try the suit of this nature in view of the fact 

that Family Court is established within the jurisdiction of this court 

to deal with the matters in respect of the explanation appended to 

section 7 of the Family Courts Act,1984. 

15. The section 7 and section 8 of the Family Courts Act,1984 is 

reproduced below for ready reference: 

7. Jurisdiction.—(1) Subject to the other provisions of this 
Act, a Family Court shall— 

(a) have and exercise all the jurisdiction exercisable by any 
district Court or any subordinate civil Court under any 
law for the time being in force in respect of suits and 
proceedings of the nature referred to in the 
Explanation; and 
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(b) be deemed, for the purposes of exercising such 
jurisdiction under such law, to be a district Court or, as 
the case may be, such subordinate civil Court for the 
area to which the jurisdiction of the Family Court 
extends. 

Explanation.—The suits and proceedings referred to in this 
sub-section are suits and proceedings of the following nature, 
namely:— 

(c) a suit or proceeding between the parties to a marriage 
for a decree of nullity of marriage (declaring the 
marriage to be null and void or, as the case may be, 
annulling the marriage) or restitution of conjugal rights 
or judicial separation or dissolution of marriage; 

(d) a suit or proceeding for a declaration as to the validity of 
a marriage or as to the matrimonial status of any 
person;  

(e) a suit or proceeding between the parties to a marriage 
with respect to the property of the parties or of either 
of them; 

(f) a suit or proceeding for an order or injunction in 
circumstances arising out of a marital relationship; 

(g) a suit or proceeding for a declaration as to the legitimacy 
of any person; 

(h) a suit or proceeding for maintenance; 

(i) a suit or proceeding in relation to the guardianship of the 
person or the custody of, or access to, any minor. 

(2) Subject to the other provisions of this Act, a Family Court 
shall also have and exercise— 

(j) the jurisdiction exercisable by a Magistrate of the first 
class under Chapter IX (relating to order for 
maintenance of wife, children and parents) of the 
Code of Criminal Procedure, 1973 (2 of 1974); and 

(k) such other jurisdiction as may be conferred on it by any 
other enactment. 

8. Exclusion of jurisdiction and pending proceedings.—
Where a Family Court has been established for any area,— 

(l) no district Court or any subordinate civil Court referred to 
in sub-section (1) of section 7 shall, in relation to such 
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area, have or exercise any jurisdiction in respect of 
any suit or proceeding of the nature referred to in the 
Explanation to that sub-section; 

(m) no Magistrate shall, in relation to such area, have or 
exercise any jurisdiction or powers under Chapter IX 
of the Code of Criminal Procedure, 1973 (2 of 1974); 

(n) every suit or proceeding of the nature referred to in the 
Explanation to sub-section (1) of section 7 and every 
proceeding under Chapter IX of the Code of Criminal 
Procedure, 1973 (2 of 1974),— 

(i) which is pending immediately before the establishment of 
such Family Court before any district Court or subordinate 
Court referred to in that sub-section or, as the case may 
be, before any Magistrate under the said Code; and 

(o) (ii) which would have been required to be instituted or 
taken before or by such Family Court if, before the 
date on which such suit or proceeding was instituted 
or taken, this Act had come into force and such Family 
Court had been established, 

shall stand transferred to such Family Court on the date on 
which it is established 

16. It is seen from the above that section 7 provides for the nature of 

proceeding upon which the Family Courts would have the exclusive 

jurisdiction to try; and section 8 (1) bars the jurisdiction of the other 

courts in respect of the matters upon which the Family Court would 

have the jurisdiction to try under the aforesaid explanation appended 

to section 7(1). In the instant case at hand there is a Family Court 

established under the Act. 

17. Now let us discuss and find out whether the instant suit at hand is 

covered by any of the explanation appended to the section 7(1) of the 

Family Courts Act,1984.  

18. The explanation (b) appended to section 7(1) of the Family Courts 

Act,1984 provides that the Family Court shall have the jurisdiction 

to try a suit or proceeding as to the validity of a marriage or as to the 

matrimonial status of any person. In the case at hand the validity of 

the said marriage between the parties is not an issue, because 

admittedly there was a marriage between the parties and a “talak” 

was pronounced by the defendant thereby divorcing the plaintiff. The 
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plaintiff has challenged the said talaknama and would institute this 

suit for a declaration that the said “talak” is not in accordance with 

the provisions of Islamic Shariat and hence the same is not legally 

valid, consequently she is the legally married wife of the defendant. 

The plaintiff has, therefore, in effect instituted this suit for a 

declaration that she is still the legally married wife of the defendant. 

In view of the above it is seen that the plaintiff has instituted this suit 

for the declaration of her matrimonial status. In view of the above 

the suit of this nature squarely falls within the explanation (b) 

appended to section 7(1) of the Family Courts Act,1984. 

19. A question might arise as to whether the Family Court would have 

the jurisdiction in this case because the plaintiff has sought for a 

declaration that the “talaknama” executed on 23/4/1994 is illegal and 

inoperative in law. In this regard it would be pertinent to mention 

herein that the Islamic Shariat does not envisage a “talaknama” to be 

the requisite for a valid “talak”. The “talaknama” is nothing but a 

memorandum evidencing the “talak”; hence the question involved in 

this case is whether there was a valid “talak” or not in accordance 

with the Islamic Shariat, and not whether the “talaknama” is valid or 

not; as such the declaration that the said “talaknama” is illegal and 

inoperative in law is nothing but a consequential relief upon the 

declaration that the said “talak” effected was not valid. 

20. It is already stated above that the jurisdiction of this court is barred 

under section 8(1) of the Family Courts Act,1984 in respect of the 

matters covered under the explanation appended to section 7(1) of 

the said Act.  

21. Considering the above position of law it is held that the jurisdiction 

of this court is barred under section 8(1) of the Family Courts 

Act,1984; as this court lacks the jurisdiction upon the subject matter 

of the suit. 

22. DECISION: In view of the above discussion it is held that this court 

does not have the jurisdiction to try the suit; as such the issue is 

answered accordingly. 

23. In view of the above the suit of the plaintiff is dismissed on contest 

with cost. 
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24. Prepare decree accordingly. 

 

Given under my hand and the seal of this court on this the 21
st
 day of 

June,2011 at Guwahati. 

 

Yusuf Azaz, 

Munsiff No.2, Kamrup. 


