
HIGH COURT FORM NO. (J) 2. 
 
 
            HEADING OF JUDGMENT IN ORIGINAL SUIT 
 
DISTRICT :  KAMRUP. 
 
IN THE COURT OF CIVIL JUDGE NO 1 : KAMRUP :  GUWAHATI 

 
 
PRESENT  :  Shri J.K. Pramanik, AJS,  
   Civil Judge No. 1, 
                   Kamrup, Guwahati. 
 

                     Friday, the   4th   day of  March, 2011 
 
                             TITLE SUIT 241 of 1994 
 
State Bank of India.                    ……………….             Plaintiff (s)                                                                      
                                                                        
                              -Versus- 
 
1. M/s Green Valley Enterprise, 
2. Sri Khiraj Kumar Baruah, 
3. Sri Upen Kalita, 
4. Sri Nagen Chandra Kalita       ………………         Defendant (s)  
 
 
 This suit coming on for final hearing on 21/12/2010, 17/01/2011 

and 24/02/2011 in the presence of  :-  

 
Shri M.C. Bhuyan  …... …………….    Advocates for the plaintiff (s).                                                                                                                                                                    
 
                   -And- 
 
Shri S. Saikia         ………………….   Advocate for the defendant  
                                        

 And having stood for consideration to this day the Court 

delivered the following judgment :- 
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J U D G M E N T 
 

 
  This is a suit for realization of money advanced by way of 

loan and for sale of mortgaged properties.  

 

    Plaintiff’s case in brief is that the plaintiff bank is the State 

Bank of India, a body corporate, constituted under the State bank of 

India Act, 1955, new Guwahtai Branch, Bamuni Maidam, Guwahati 

21 deals with banking business. The defendant No. 1 is a partnership 

firm, doing construction works on contract and the defendant No. 2 

and 3 are the partners of the defendant No. 1. The defendant No. 2, 3 

and 4 are also the guarantor for repayment of the medium term loan 

of Rs. 18,000/- along with a working capital of Rs. 1,50,000/- for its 

construction work in the nature of cash credit facility advanced by the 

plaintiff to the defendant No. 1. The defendant No. 2 to 4 also 

mortgaged and created equitable mortgage of the schedule land 

measuring 3 katha 10 lechas at Bharalumukh town to secure in 

addition to their personal guarantee. Again on 12/5/88 the defendant 

No. 1 applied for further financial assistance for its business, and on 

27/7/88 the plaintiff sanctioned a loan accommodation in the nature of 

cash credit with the limit of Rs. 3,00,000/- with interest @ 15% p.a. 

calculated at quarterly rest, for a temporary period to meet up urgent 

work or condition to bring down to original limit of Rs. 3,00,000/- and 

accordingly the plaintiff issued a temporary overdraft of Rs. 3,00,000/- 

on the defendants’ agreeing to comply with and abide by the terns 

and conditions of the plaintiff. Accordingly the defendants on 23/9/88 

executed a demand promissory note and the defendant No. 2, 3 and  
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4 jointly executed a guarantee agreement in respect of the said cash 

credit limit.  On 8/12/88 the defendant No. 1 again applied to the 

plaintiff for enhancement of the drawing limit from Rs. 3,00,000/- to 

Rs. 6,00,000/- in the aforesaid cash credit accommodation and the 

plaintiff sanctioned and granted a temporary overdraft of Rs. 

3,00,000/- by raising the limit to Rs. 6,00,000/- temporarily on the 

foresaid condition on agreeing by the defendants. On 22/2/89 the 

defendant executed a demand promissory note to secure the 

repayment of any outstanding in the said cash credit limit. The 

defendant No. 2, 3 and 4 jointly executed a guarantee agreement 

whereby they personally guaranteed to the plaintiff in the way of 

continuing guarantee. The defendant No. 3 and 4 on  22/2/89 

extended the mortgage of the property described in the schedule to 

cover and secure the repayment of said cash credit limit of 

Rs.6,00,000/-. The plaintiff lent and advanced money to the 

defendant No. 1 under the said cash credit limit with interest @ 

16.5% per annum calculated with quarterly rests. The defendant No. 

1 availed of the aforesaid loan facilities from the plaintiff, but failed to 

adhere to the different terms and conditions thereof. It also failed to 

liquidate the temporary overdraft as agreed upon. As a result the loan 

account became very irregular. The plaintiff repeatedly asked the 

defendants to regularize the account and sent a notice of demand 

dated 28/12/93 through its advocate. But the defendants failed to 

repay the outstanding loan. Hence this suit.  

 

   While, on the other hand, the answering defendants by 

filing  written  statement  have  contested  the suit of the  plaintiff  and  
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denying the truth of the allegations brought against them, save and 

accept what are admitted, interalia, stated that the suit is not 

maintainable  in the  present  form, that the suit is barred by limitation, 

that there is no cause of action for the suit etc. It is stated that the 

said loan was already liquidated and they don’t admit any existing 

liability against the said loan as alleged. The defendants denied the 

enhancement of cash credit limit upto 3,00,000/- and upto 

Rs.6,00,000/- by granting a temporary overdraft of Rs. 3,00,000/- and  

thus denied any liability against the alleged enhanced limit . It is 

stated that they did not execute any demand promissory note, or 

guarantee agreement creating any continuing guarantee. It is 

contended that the accounts is not maintained and prepared 

according to law following the bank rules and regulations. The plaintiff 

bank is required to prove their accounts through necessary vouchers. 

The answering defendants have stated that late Sukhana Ram Kaita, 

the owner of the schedule land left two daughters, so it could not be 

place in mortgage with the plaintiff bank by the defendant No. 3 and 4 

for which it is not valid in the eye of law and the said property can’t be 

sold in execution of any decree in absence of those two daughters of 

late Sukhana Ram Kaita. The defendants thus sought for dismissal of 

the suit.  

 

     From the pleadings of the both sides, following issues 

have been framed:- 

 

1. Whether the suit is maintainable in its present form ? 

2. Whether the suit is barred by limitation ? 
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3. Whether any cause of action arose for the suit ? 

4. Whether the suit is bad for non-joinder of necessary 

parties ? 

5. Whether the suit is false, frivolous and vexatious ? 

6. Whether the loan availed by the defendants is 

liquidated ? 

7. Whether the mortgage created by defendant No.s 3 

and 4 with the plaintiff bank is valid and enforceable ? 

8. Whether the defendants are jointly and severally liable 

to pay the amount claimed in the suit due to the 

plaintiff bank ? 

9. Whether the plaintiff bank is entitled to a decree as 

prayed for ? 

10. To what relief or reliefs the parties are entitled to ? 

 

    During trial, plaintiff filed evidence on affidavit of the 1 

P.W. and exhibited some copies of documents to prove its case. 

While the defendants neither adduced any D.W.s nor appeared in the 

hearing to cross the P.W. or to adduce any evidence to prove their 

defence.  

 

DECISION WITH REASONS THEREON :- 

 

  I have gone through the case record alongwith the 

evidence on record. Heard the argument of the learned lawyer for the 

plaintiff.  Learned lawyer for the defendants did not turn up for 

hearing and,  hence,  could not be heard. As stated hereinabove, the  
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defendants in this case neither led any evidence nor exhibited any 

documents in support of his case.          

 

Issue No. 3 :- 

 

   This issue relates to the cause of action for the suit. 

Instant suit is filed by the plaintiff bank against the defendants for 

recovery of money advanced by way of loan with interest and for sale 

of mortgaged properties, stating that it has granted term loan of Rs. 

18,000/- along with cash credit facilities to the extents of Rs. 

1,50,000/- to the defendant No. 1 firm for its construction works. 

Defendant No. 2 and 3 are partners of the defendant No. 1 firm. So 

defendants No. 2, 3 along with defendant No. 4 stood as guarantor 

for repayment of the said loan with 15 % interest p.a. with quarterly 

rest by executing necessary promissory note, letter of guarantee, 

acknowledgment, revival, D.P. note etc. and executing equitable 

mortgage of the schedule land. Again on applications by the said 

defendants, the plaintiff bank from time to time extended the cash 

credit limit of Rs. 1,50,000/- to 3,00,000/- and again extended the 

same to Rs. 6,00,000/- @ 15% interest p.a. at quarterly rest by 

issuing temporary over draft of Rs. 3,00,000/- to the defendant No. 1 

to meet up urgent requirement of condition to bring down to the 

existing limit. But the defendants did not failed to repay the loan 

despite of requests and demands. As such, the plaintiff claimed that 

the defendants are jointly and severally liable to repay the said loan. 

In this respect, the answering defendants admitted the said term loan 

of  Rs. 18,000/- along with the  cash  credit of  Rs.  1,50,000/-  denied  
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the extension of the alleged cash credit limit to Rs. 3,00,000/- and Rs. 

6,00,000/- stating that all dues/loan is duly liquidated. There is no 

lawful mortgage of the schedule land. They never executed any D.P. 

note. It is stated that the plaintiff bank obtained some blank paper 

signed by the defendants No. 2, 3 and 4 and they later on filled up the 

same putting dates thereon as per their will to keep the suit and claim 

within limitation. Thus the answering defendants denied their liability.  

 

   Hence it is apparent that the dispute, as such, has given 

rise cause of action to the plaintiff to file the suit. 

 

   Accordingly I answer and decide this issue in affirmative.   

    

Issue No. 2 :-  

 

   This issue relates to the point as to whether the suit is 

barred by limitation. Perusal of the case records reveals that loan of 

Rs. 18,000/- and cash credit facility of Rs. 1,50,000/- is admitted by 

the plaintiff. However, extension of limit of temporary overdraft of 

Rs.3,00,000/- and 6,00,000/- are denied. The version of the 

defendants is that entire loan is liquidated and they did not execute 

D.P. Note. But P.W. 1, Shantanu Gupta in his evidence proved the 

D.P. Note dated 22/2/89 of Rs. 6,00,000/- executed by defendant No. 

1 through its partner which is Ext. 9 where is Ext. 9 (1), 9 (2) are the 

signatures of defendants No. 2 and 3 (partners). Also the P.W. 

proved the guarantee agreement (Ext. 10) executed by defendants 

No. 2,  3  and  4  as  guarantor  wherein  Ext.  10 (1) to 10 (3) are the  
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signatures of defendant No. 2, Ext. 10 (4) to 10 (6) are signatures of 

defendant No. 3 and ext. 10 (7) to 10 (9) are the signatures of 

defendant No. 4. Further P.W. proved that vide Ext. 11, the defendant 

No. 3 and 4 have confirmed extension of the loan of Rs.6,00,000/-. 

Plaintiff also proved Ext. 12, 13, 14 and 15, the revival letter of the 

loan dated 22/2/91, 28/1/94, 22/9/91 and 22/1/94 signed by the said 

defendants No. 2 to 4. Also the P.W. 1 proved Ext. 18 whereby the 

defendant No. 1 was indebted to the plaintiff in the sum of 

Rs.5,84,134.46 inclusive of interest u0pto 25/11/94 while the suit is 

filed on 28/11/94. As such, it is evident that the plaintiff has instituted 

the suit within the period of limitation. Moreover, the defendant 

neither rebutted the evidence, as such, nor led any evidence against.  

 

   Accordingly I answer and decide this issue in negative.          

 

Issue No. 1 :- 

 

   In view of discussion of the forgoing issue, it is apparent 

that the defendant took the aforesaid loan from the plaintiff, but 

defaulted in payment. Hence, the plaintiff has instituted this suit for 

realization of the money advanced as loan and for sale of the 

mortgaged schedule property. Hence, in my view the suit is legally 

tenable in the present form.               

 

   Accordingly I answered and decide this issue in 

affirmative.               
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Issue No. 4 :-  

 

   This issue relates to the non-joinder of the necessary 

party in the suit. In written statement, the defendant interalia, 

contended that  there is no lawful mortgage. It is stated that the 

schedule property alleged to be mortgage, can not be mortgaged by 

the defendants since the same/belongs to Rina Kalita and Amiya 

Kalita, the daughter of the owner late Sukhana Ram Kalita, who also 

appears to be the father of the defendants No. 3 and 4. But the 

defendants did not lead any evidence to prove the title and 

possession of the said Rina Kalita and Amiya Kalita over the suit land 

to show them as necessary party for adjudication of the suit. Hence, 

in my view the defendants failed to prove this issue. Accordingly, I 

answer and decide this issue in negative.  

 

Issue No. 5 :- 

 

   This issue relates to the point as to whether the suit of the 

plaintiff is false.  In this respect there is no evidence against as the 

defendant led no evidence. Hence, I answer and decide this issue in 

negative accordingly.  

 

Issue No. 6 :- 

 

   This issue relates to the point s to whether the defendants 

availed loan. Perusal of the contents of the written statement filed by 

the  defendants it is seen that the  defendants admitted the availing of  
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the original loan of Rs. 18,000/- along with the aforesaid cash credit 

loan facilities to he tune of Rs. 7,50,000/-, although claimed that the 

loan is liquidated but failed to prove that the loan is liquidated.  

 

   Hence, it is evident that  the plaintiff availed the said loan.  

 

   Accordingly I answer and decide this issue in affirmative.  

 

Issue No. 7 :- 

 

   In view of decision of issue No. 4, it is evident that the 

defendants admitted the mortgaging of the schedule land with the 

plea that there is no lawful mortgage. The evidence of P.W. 1 proves 

that defendant No. 4 Nagen Ch. Kalita mortgaged his landed 

properties to the plaintiff to secure repayment of loan granted to the 

defendant No. 1 and the defendants deposited the sale deed No. 

378/40 (Ext. 2) to the plaintiff, which the defendants failed to rebut by  

appearing to cross the P.W. or by leading evidence. As such, the 

evidence aforesaid of the P.W. 1, remained intact and unrebutted.  

 

   Accordingly I answer and decide this issue in affirmative.  

 

Issue No. 8 and 9 :- 

 

   These issues relates to the points as to whether the 

defendants are liable to pay the loan and as to whether the plaintiff is 

entitled to get the decree as prayed for.              
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    In view of the discussions and decisions of the foregoing 

issues I am of the view that the defendants availed the said land in 

question but failed to repay the same, as such, the defendants are 

liable to repay the loan to the plaintiff. Consequently, I hold that the 

plaintiff has been able to prove its case against the defendants by 

legal evidence and hence the plaintiff is entitled to get decree/relief as 

prayed for.  

 

   Accordingly I answer and decide these issues in 

affirmative.  

 

 

                                               O R D E R  

 

   In the result, considering all the above aspects, the suit of 

the plaintiff is decreed on contest with cost for realization of 

Rs.5,84,134.46 in favour of the plaintiff against the defendants jointly 

and severally. Also the suit is decreed for preliminary mortgage 

decree for realization of  Rs.5,84,134.46 together with further interest 

(pendent elite and future interest) thereon at the contractual rate from 

26/11/94 till realization of the decreetal amount and the costs of the 

suit accordingly under the preliminary decree for payment of the 

amount due under the decree for sale of the mortgaged property 

described in the schedule of the plaint and for application of the 

proceeds thereof to satisfy the plaintiff’s claim with subsequent 

interest,  costs,  expenses  etc.  and  in  case the property or sale are  
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found in sufficient to satisfy the plaintiff’s claim under decree, then 

liabilities be reserved to the plaintiff to apply for personal decree 

against the defendants.  

   

   Prepare preliminary decree accordingly. 

 

   Given under my hand and seal of this court, today the 4th 

day of March, 2011 at Guwahati.  

 

 

Dictated & corrected                                                Civil Judge No. 1,  
          By me                                                           Kamrup, Guwahati.  
 
 
 
Civil Judge No. 1,  
Kamrup, Guwahati.  
 
 


