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HIGH COURT FORM No-(J)2 

HEADING OF JUDGMENT IN ORIGINAL SUIT  

District- Kamrup. 

In the Original Court of Munsif no-2. 

Present- Mr. R.A.Tapadar. AJS. 

Monday the 4
th

 day of January,2011 

                             Title  Suit no-10/08 

 

Sri. Ranjit Banik. 

                                                                   Plaintiff 

 

                                               vs 

 

Sri. Jagadish Prasad Bihani. 

                                                                 Defendant 

This suit coming for final hearing in presence of 

 Rekha Prasad. 

                                                                                                                    

                                                            Advocates of 

Plaintiff. 

 Mr. N. N. Jha 

                                                           Advocate of the 

defendants 

And stood for consideration to this day the court 

delivered the following judgment 

 



 

 

                                       T.S-10/08 

                                      JUDGMENT 

1.The plaintiff  instituted the instant suit for declaration 

that he is a lawful tenant; for permanent injunction, etc. 

The plaintiff’s case in brief is that he was a tenant under 

late Kashi Prasad Bihani since 1974 and after his death 

he became a tenant under the defendant. The plaintiff 

from the inception is paying monthly rent regularly and 

the last rent was Rs.1000 inclusive of electric charges. 

The defendant on 26-08-07 suddenly came to the suit 

premises and utter filthy language and threatened to 

dispossess the plaintiff. The defendant thereafter refused 

to accept rent when plaintiff approached him in the first 

week of September,2007 and as such he was compelled 

to deposit rent in the court.  

The defendant threatened to dispossess the plaintiff as 

such he served a legal notice demanding that defendant 

must refrain from such illegal acts. The plaintiff 

apprehending danger to his life initiated a proceeding u/s-

107 Cr.P.C. But defendant again on 25-12-07 at about 

9AM came along with his men and attempted to lock the 

suit premises. So finding no other alternative plaintiff 

filed this suit and prayed for a decree. 

2. The defendant contested the suit by filing w.s cum 

counter-claim and prayed for the eviction of the plaintiff 

on ground of defaulter and bonafide requirement ; for 

realization of arrear rent and inter alia stated that the suit 

is not maintainable, there is no cause of action, the suit is 

not properly valued and denied all the averments made in 

the plaint save and except which are specifically 

admitted. The answering defendant stated that the 

plaintiff was a tenant under him since 1995 and the 

monthly rent is Rs.2000 per month exclusive of electric 

charges. The answering defendant stated that the plaintiff 

defaulted in payment of rent for the month of June,2007. 

The answering defendant further stated that the suit 
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premises is required by him as his son who stays at 

Bangalore wants to start business and also requested 

other two tenants to vacate their respective premises. The 

answering prayed to decree the counter claim and prayed 

for the dismissal of the suit with cost. 

3. The plaintiff filed w.s against the counter claim and 

inter alia stated that the counter-claim is not 

maintainable, there is no cause of action, and denied all 

the averments made in the plaint save and except which 

are specifically admitted. The plaintiff prayed for the 

dismissal of the counter-claim.    

 

4. The following issues are framed in this suit:- 

             1. Whether there is any cause of action for filing 

this suit?  

            2. Whether the plaintiff is a lawful tenant? 

            3. Whether the plaintiff is a defaulter? 

            4. Whether the suit premises is bonafidely 

required by the defendant? 

            5. Whether the defendant is entitled to get 

vacant/khas possession of the suit premises? 

           6. To what relief/reliefs the parties are entitled? 

 

4. Heard learned counsel of defendant.  The learned 

counsel of the plaintiff submitted written argument. 

 

 

5.Discussions, decision and reasons thereof: 

 



 

 

                                         I have gone through the 

pleadings of the parties, the evidence on record, perused 

the relevant documents and also considered the 

submissions made by the learned counsel.  

Issue no-1. The plaintiff in his pleadings and PW-1 in his 

examination-in-chief stated that defendant on 26-08-07 

suddenly came to the suit premises and utter filthy 

language and threatened to dispossess him. The 

defendant thereafter refused to accept rent when plaintiff 

approached him in the first week of September,2007 and 

as such he was compelled to deposit rent in the court.  

PW-1 further stated that defendant threatened to 

dispossess him as such he served a legal notice 

demanding that defendant must refrain from such illegal 

acts. The plaintiff apprehending danger to his life 

initiated a proceeding u/s-107 Cr.P.C. But defendant 

again on 25-12-07 at about 9AM came along with his 

men and attempted to lock the suit premises.  The alleged 

facts accordingly to plaintiff compelled him to file this 

suit. PW-1 in his cross-examination stated that he lodged 

FIR in respect of the incident dt-26-08-07,but police did 

not register case. This part of evidence is beyond 

pleading. The plaint is silent in this regard. There is no 

documentary evidence to show that a proceeding u/s-107 

was initiated. Ext-4 is a photo-copy and is also not a 

certified copy.  No orders of 107 Cr.P.C proceeding is 

submitted to show that such proceeding was actually 

initiated. DW-1 in his cross-examination denied the 

alleged incidents. So, the alleged incidents are not 

belivable and is made out only to file this suit and as such 

in my considerate opinion there is no cause of action for 

this suit. 

Issue no-2. The plaintiff in his pleadings and 

examination-in-chief stated that he was tenant under late 

Kashi Prasad Bihani since 1974 and after his death he 

became a tenant under the defendant. In the written 

statement defendant denied that plaintiff was a tenant 
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since 1974, but admitted that plaintiff is a tenant under 

him since 1995. So on the admission of the defendant it 

can be held that plaintiff is a tenant under the defendant. 

This issue is answered accordingly. 

Issue no-3. The defendant in the w.s and DW-1 in his 

examination-in-chief stated that plaintiff failed to pay 

rent from June 2007 till date and the monthly rent is 

Rs.2000 excluding of electric charges. Plaintiff in his 

pleading and PW-1 in his examination-in-chief stated that 

he is regularly paying rent. The defendant on 26-08-07 

suddenly came to the suit premises and utter filthy 

language and threatened to dispossess the plaintiff. The 

defendant thereafter refused to accept rent when plaintiff 

approached him in the first week of September,2007 and 

as such he was compelled to deposit rent in the court. 

PW-1 also stated that the rent is Rs.1000 and which 

includes electric charges. 

In the instant case the tenancy is oral. Apart from the oral 

evidence there is nothing to show that the enhanced rent 

is Rs.2000. The defendant side has not examined any 

other witness apart of the defendant to substantiate that 

the enhanced rent is Rs.2000. The plaintiff in his 

examination-in-chief stated that the rent is Rs.1000 

including electric charges which finds corroboration from 

PW-3. Both PW-1 & 3 denied the suggestion that the 

monthly rent is Rs.2000. so it is probable that the 

monthly rent is Rs.1000 inclusive of electric charges.  

Now the question is to be determined whether the 

plaintiff is a defaulter in payment of rent from the 

evidence on record? 

The defendant’s case is that plaintiff did not pay rent 

from June.2007 till date. The plaintiff in his pleadings 

and PW-1 in his examination-in-chief stated that  

defendant on 26-08-07 suddenly came to the suit 

premises and utter filthy language and threatened to 

dispossess him. The defendant thereafter refused to 



 

 

accept rent when he approached him in the first week of 

September,2007 and as such he was compelled to deposit 

rent in the court.  

 PW-1 stated that he went to tender rent but defendant 

refused to accept the same. The plaint or the w.s of the 

plaintiff is silent that Sri.Kajal Banik, (PW-4) 

accompanied him when went to tender rent. It is the onus 

of the tenant to prove that rent was offered to the 

landlord. The plaintiff failed to cite or examine any other 

person in whose presence the rent was offered and on 

refusal the rent was deposited in the court. PW-4 in his 

cross-examination stated that although he accompanied 

plaintiff when he went to offer rent for the month of 

August,2007, but he remained outside the official 

chamber of defendant and plaintiff told him that 

defendant refused to accept rent. So this part of evidence 

does not support plaintiff that he actually offered rent and 

it was refused by the defendant. In the instant case that 

PW-1 tender rent is after thought. Moreover, PW-1 

during his cross-examination admitted that he did not 

offer rent to the land lord after August,2007 till today. A 

tenant cannot deposit rent straightway to court without 

offering rent first to the landlord.  

 

The liability of a tenant to pay rent subsists throughout 

the entire proceeding and it is the solemn duty of a tenant 

to offer rent to the landlord in each month and on refusal 

the tenant can deposit rent in court. Shoba Biswas Vs 

Ranjit Lodh, (2006)1 GLT 479(DB). In the instant case 

admittedly the plaintiff did not offer rent after 

Agust,2007. So any deposit of rent in the court is not a 

valid deposit and it makes defendant a defaulter. 

 A tenant after deposit of rent in the court is duty bound 

to pay the process fee and to serve notice to the landlord. 

In the instant case there is nothing in record to show that 

the process fee was paid was paid and notices were 
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issued to defendant. Issuance of notice to the landlord 

regarding deposit of rent is a mandatory provision of law 

and any deposit of rent without complying it is not a 

valid deposit and it renders a tenant defaulter.  The 

plaintiff side had not taken steps for calling the records of 

NJ case to show that the process fees were paid and 

notices were issued. So from the aforesaid discussion the 

plaintiff in my considerate opinion is a defaulter.   

  

Issue no-4.  The defendant in its pleading and DW-1 and 

DW-2 in their examination-in-chief stated that the suit 

premises is required by him as his son who stays at 

Bangalore wants to start business and also requested 

other two tenants to vacate their respective premises. The 

defendant in his w.s or evidence has not stated the nature 

of business which his son is going to start. DW-1 in his 

cross-examination stated that he has not submitted any 

document to show the proposed business which he is 

going to start. It is true that a landlord is the best judge of 

his requirement but it should not be fanciful or mere 

wish. The defendant has not stated the precise nature of 

the business which is going to be started, although he is 

running a cinema hall. Moreover, the son of the 

defendant has not graced the witness box to substantiate 

the claim of his father. So, in my considerate opinion that 

there is no bonafide need of defendant. This issue is 

answered accordingly in favor of the plaintiff.  

Issue no-5. In view of my findings in issue no-3 the 

defendant is entitled to get vacant/khas possession of the 

suit premises. 

Issue no-6. In view of my findings in issues no-1, 3, & 5, 

the suit of the plaintiff is liable to be dismissed as court 

cannot pass a decree of permanent injunction in favor of 

a tenant who is a defaulter. The defendant is entitled to 

get a decree.  The defendant is entitled to get the khas 

possession of the suit premises by evicting the plaintiff or 



 

 

any person claiming under it. The plaintiff shall deliver 

the khas possession of the suit premises to the defendant 

within a period of two months from the date of decree. 

The defendant is entitled to get arrear rent and if the rent 

is deposited in court, defendant may collect the same, but 

that does not mean that the deposit are in accordance 

with law, and it will not amount to waiver.                                          

                                           

                                       ORDER 

The suit is dismissed on contest without cost.  The 

counter-claim is decreed on contest with cost. The 

defendant is entitled to get the khas possession of the suit 

premises by evicting the plaintiff or any person claiming 

under him. The plaintiff shall deliver the khas possession 

of the suit premises to the defendant within a period of 

two months from the date of decree. The defendant is 

entitled to get arrear rent and if the rent is deposited in 

the court the defendant may collect the same, but that 

does not mean that  the deposit are in accordance with 

law,  and it will not amount to waiver. 

Prepare decree accordingly. 

Given under my hand and seal on this day of 4
th

 January 

2011 at Guwahati. 

 

 

 

 

 

 


