
 IN THE COURT OF CIVIL JUDGE NO. 2, KAMRUP, GUWAHAI.

Present : Sri  S.N. Sarma , LLM.  AJS,

Civil Judge No. 2, 

Kamrup, Guwahati. 

Reference : Title  Suit No. 182/10

Plaintiff  : Binod Kumar Bothra      

            vs

Defendant :     Raj Kumar Agarwalla 

For  the plaintiff  : Sri B. Kalita  , Advocate

For the defendant : Sri S. K. Bhatra , Advocate 

Date of hearing : 6/7/12

Date of Judgment : 17/7/12

JUDGEMENT

This is a suit for declaration an injunction.  

Plaintiff's case is that the defendant is the proprietor and absolute owner of the  

shop in the name and style of “Agarwalla Electricals” in the Lohia Market, H.B. Road,  

Fancy Bazar and is the absolute owner and in exclusive possession of a room measuring  

800  sq.  ft.  of  abuilding  constructed  over  a  plot  of  land  covered  by  Dag  No.  386,  

K.P.Patta No. 



647 of village Sahar Guwahati Part II under Guwahati Mouza, in Guwahati Municipal  

Corporation Ward No. 29 wherein the aforesaid electrical shop is being run and herein  

as the room.  Due to critical financial position, the defendant wanted to let out one part  

of his room measuring 16 ft x 10 ft i.e. 160 sq.ft. On monthly rent and as the plaintiff  

was also in need of a suitable premises for his business purpose, he agreed to take the  

aforesaid part of the room measuring 160 sq. ft. as suit premises.  The defendant had  

agreed to give the suit premises to the plaintiff on monthly rent, and the plaintiff had  

also agreed to take the same on monthly on the terms and conditions settled between  

them and in that  respect  a written lease agreement  was prepared incorporating the  

terms and conditions to be complied with by both the parties, and both the parties had  

agreed to abide by the said terms and conditions by signing the deed of lease agreement  

on 3/6/09.

Terms and conditions of the lease agreement 

     a) The monthly rent was fixed at Rs. 1.500/- only payable within 

the 10th day of every successive English Calendar month,  and  the  plaintiff  was  

required to pay the said monthly rent regularly. 

     b) The date of commencement of the lease was fixed as 3/6/09.

c) Before commencement of  the lease,  the plaintiff  was required to pay an  

amount of Rs. 13,80,000/-  only to the defendant as security for the lease  

and on such payment, the defendant was re3quired to put the plaintiff in the  

khas  and  vacant  possession  of  the  suit  premises  on  the  date  fixed  for  

commencement of the lease i.e. 3/6/09.



    d) If the defendant desires to take back the possession of the suit  

premises from the plaintiff, the defendant was required to  return  the  security  

money amounting to Rs. 13,80,000/- to the plaintiff with interest at the rate of  

12% per annum. 

On  3/6/09  the  plaintiff  had  paid  to  the  defendant  the  amount  of  Rs.  

13,80,000/-  as security as per the terms of the lease agreement and the defendant had  

acknowledged the receipt thereof by issuing a receipt in that respect on the said date.  

After receipt of the aforesaid security amount, the defendant was required to perform his  

part of the agreement by delivering the khas and vacant possession of the suit premises  

to the plaintiff on 3/6/09, which was also the date fixed for a commencement of the  

lease,  but  the  defendant  on  the  plea  of  some  difficulties,  did  not  not  deliver  the  

possession of the suit premises to the plaintiff on that day.  Thereafter, also the defendant  

was avoiding to deliver the possession of the suit premises to the plaintiff showing some  

difficulties,  and  the  plaintiff  also  initially  in  the  simple  way  had  believed  the  said  

difficulties, but when the defendant had delayed the matter of the delivery of the suit  

premises for several months, the plaintiff had put pressure on the defendant to put him  

on the khas possession of the suit premises without further delay, as the matter of the  

starting of the business of the plaintiff has been delayed by several months. 

On 26/6/10 the plaintiff along with some other businessmen had met the  

defendant and had asked defendant to deliver the khas possession of the suit premises to  

the  plaintiff  without  further  delay  and  the  defendant  had  stated  to  them  that  the  

construction for separation of the suit premises from the 800 sq. ft. room was going on,  

and after 

completion of the said the possession of the suit  premises would be delivered to the  



plaintiff. 

In spite of repeated demand and request the defendant neither return the  

money  nor  handed  over  the  vacant  possession  of  the  suit  premises  to  the  plaintiff.  

Hence, the plaintiff filed this suit declaration and  injunction. 

The  defendant  contested  the  suit  by  filing  written  statement  .   The  

defendant's case is that the suit is not maintainable in law, the suit filed by the plaintiff  

is not in proper form, there is no cause of action for the suit , the suit is bad for non-

joinder  of  necessary  parties  .  The room in question  is  already under  occupation of  

tenant – M/S Agarwal  Electrical a partnership firm to the knowledge of plaintiff and the  

defendant having no relation with the said firm could not deal on behalf of the said  

firm . The defendant never  agreed to give the suit premises to the plaintiff on monthly  

rent and / or any lease agreement had been signed on 3/6/09 by the defendant as alleged  

.  It is also stated that the alleged lease agreement dated 3/6/09 is a false and fabricated  

document and the defendant's signature on it are either forged by the plaintiff or the  

same might have been obtained by the plaintiff by intoxicating the defendant who used  

to  share  alcoholic  drinks  with  the  plaintiff  and his  associates.  The  defendant  never  

agreed to let or give on rent any room to the plaintiff or never  received any amount  

from him not to speak of Rs. 13,80,000/- on 3/6/09 as alleged .  Also stated as there  

neither existed any lease or tenancy agreement between the plaintiff and defendant nor  

the defendant had any right or authority to lease or let or deal with the property in  

question. The plaintiff along with other businessmen had met 

the  defendant  on  26/6/10  or  14/7/10  or  any  other  date  and  asked  for  delivery  of  

possession of the alleged suit  premises and the defendant had ever stated about the  

construction for separation of suit premises was going on or any thing as to delivery of  



possession  thereof.  The  plaintiff  had  concocted  a  false  story  to  grab  the  valuable  

properties of defendant's family by illegally blackmailing the defendant. Plaintiff had  

fraudulently obtained some signed cheques of defendant and go them dishonored and  

instituted false criminal proceedings against the defendant . There existed no legally  

enforceable agreement between the defendant and plaintiff not to speak of the alleged  

lease agreement dated 3/6/09, the question of Rs. 13,80,000/- by plaintiff to defendant  

and delivery  of  suit  premises  by  defendant  to  the  plaintiff  did not  arise  at  all.  The  

possession  of  schedule  –  A property  is  already  with  one  M/S Agarwal  Electrical  a  

partnership firm where it had been carrying on business since last 50 years .  Hence,  

prayed  to dismiss   the suit with cost. 

After  going  through  the  pleadings  and  hearing  of   both  the  parties  ,  

following issues were framed :

ISSUES

1. Whether the suit  of  the plaintiff  is  bad for non-joinder of  M/S Nathmal  

Rajkumar Agarwalla ?

2. Whether the plaintiff and the defendant had entered into a loan agreement  

on 3/6/09 ?

3. Whether  the  plaintiff  had  paid  Rs.  13,80,000/-  to  the  defendant  ad  

advance ?

4. Whether the plaintiff is entitled to a decree as prayed for ?

After  framing of  issues ,  defendant  remain  absent.   In  respect  of  his  claim plaintiff  

adduced evidence himself as P.W.1. He executed the following documents. Exhibit – 1 is  

the lease Agreement between the plaintiff and the defendant dated 3/6/09.  Exhibit – 1(a)  



to 1(j) are signature of defendant . Exhibit – 2(a) to 2(j) are the signature of plaintiff .  

Exhibit – 3 is the money receipt given by  the defendant to the plaintiff on 3/6/09 at  

Guwahati. 

From the records it appears that the defendant did not appear to cross-

examine the plaintiff's witness and as such issue wise discussion is not required in the  

instant case. 

Now, the point for determination before this court is whether the plaintiff is  

entitled for delivery of khas vacant possession of the suit premises or whether in the  

event of failure to deliver khas possession of the suit premises the decree for recovery of  

an amount of Rs. 13,80,000/- from the defendant in favour of the plaintiff with interest is  

entitled for.  

Plaintiff  in  his  plaint  as  well  as  in  his  evidence  stated  that  due  to  the  

critical  financial  position  ,  the  defendant  wanted  to  let  out  one  part  of  his  room  

measuring 16 ft x 10 ft. i.e. 160 sq. ft. on monthly rent and as he was also in need of a  

suitable premises for my business purposes, he agreed to take the aforesaid part of the  

room measuring 160 sq. ft.  The defendant had agreed to give the  suit premises  to him  

on monthly rent, and he had also agreed to take the same on monthly on the terms and  

conditions  settled  between  them and  in  that  respect  a  written  lease  agreement  was  

prepared incorporating therein the terms and conditions to be complied with by both the  

parties, and both the parties 

had agreed to abide by the said terms and conditions by signing the deed of  lease  

agreement on 3/6/09. The terms and conditions of the lease agreement are as mentioned  

earlier  . 



On 3/6/09 he had paid to the defendant the amount of Rs. 13,80.000/- as  

security as per the terms of the lease agreement and the defendant had acknowledged  

the receipt thereof by issuing a receipt in that respect on the said date. Exhibit – 3 is the  

copy of the receipt with acknowledgment dated 3/6/09.  After receipt of the  security  

amount, the defendant was required to perform his part of the agreement by delivering  

the khas and vacant possession of the suit premises to him on 3/6/09, which was also the  

date  fixed  for  commencement  of  the  lease,  but  the  defendant  on  the  plea  of  some  

difficulties, did not deliver the possession of the suit premises to him on that day. 

From  the  evidence  of  P.W.1.  It  is  crystal  clear  that  there  was  a  lease  

agreement  between the  plaintiff  and defendant  and as  per  lease  agreement  plaintiff  

deposited an amount of Rs. 13,80,000/- as security deposit.  Thereafter, it was the duty  

of the defendant to hand over the vacant possession of the suit premises but in spite of  

repeated demand and request the defendant neither return the money nor handed over  

the vacant possession of suit premises.  The aforesaid facts were duly proved by plaintiff  

vide Exhibit – 1 and 2 and also through his oral evidence.  The evidence adduced by  

P.W.1 was not cross-examined by the defendant and as such the evidence adduced by the  

plaintiff remain unrebutted and as such , I am of the view that plaintiff's side is able to  

prove his case to the effect that defendant received an amount of Rs. 13,80,000/- from  

the plaintiff as security money and the same has not been returned .  In such  

circumstances, plaintiff is entitled for recovery of Rs. 13,80,000/- from the defendant  

with interest. 

ORDER



In the result, the plaintiff's suit is decreed with cost.  .  Plaintiff is entitled  

for a recovery of Rs. 13,80,000/- with interest @ Rs. 9% per annum from the defendant  

from the date of filing till realization of the suit. 

Given under my hand and seal of this court on this the 17th  day of July , 2012 at 

Guwahati. 

Civil Judge No. 2,

Kamrup, Guwahati

Dictated & corrected by me

Civil Judge No. 2,

Kamrup, Guwahati. 


