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JUDGMENT

1.      The prosecution case in brief is that on 4-1-2007 at about 11.00 am on the 

national highway No. 37 near Sakhati Thursday weekly market under Boko police 

station,  an indica car bearing number AS-01-0177 coming from Goalpara side 

towards Guwahati in a rash and negligent manner knocked down from behind one 

Khoso Rava while he was proceeding along his side of the road causing grievous 

injuries to him. Thereafter one Jeevan Rabha, nephew of the said Khoso Rabha, 

lodged  an  ejahar  which  was  registered  as  Boko  p.s.  case  No.  2/2007  under 



sections 279/338 IPC. On completion of  investigation police submitted  charge 

sheet against the above named accused under sections 279/338 IPC. 

2.       On appearance before court copies of all relevant documents were furnished 

to the accused person. After hearing both sides, after perusing case record and on 

prima facie materials of offences under sections 279/338 IPC being found against 

the accused, particulars of the aforesaid offences were explained to the accused to 

which he pleaded not guilty and claimed to be tried.

3.       Prosecution in support of its case examined 4 (four) witnesses and exhibited 

2 (two) documents. While under examination under section 313 CrPC the accused 

admitted the accident but completely denied allegations that he drove the car in 

high speed and the accident took place due to his fault and stated that the injured 

came in front of his car on his own. Defense refused to adduce any evidence.

4.    I  have  heard  the  argument  of  both  sides,  perused  the  case  record  and 

considered the same.

The points for determination are as under:

a. Whether  the  accused  on  4-1-2007  at  about  11.00  am  on  the  national 

highway No. 37 near Sakhati Thursday weekly market under Boko police 

station drove an indica car bearing number AS-01-0177 on a public way in 

a manner so rash and negligent as to endanger human life or to be likely to 

cause hurt or injury to any other person and thereby committed an offence 

punishable under section 279 IPC?

b.    Whether  the  accused  on 4-1-2007 at  about  11.00 am on the  national 

highway No. 37 near Sakhati Thursday weekly market under Boko police 

station  caused  grievous  hurt  to  Khoso  Rabha  by  driving  an  indica  car 

bearing number AS-01-0177 rashly and negligently as to endanger human 

life  or  the  personal  safety  of  others  and  thereby  committed  an  offence 

punishable under section 338 IPC?

Discussion of evidence, decision and reasons therefor:  

5.     For convenience both the points are taken up together for discussion as they 

are interrelated.

For an offence under section 279 IPC two ingredients are necessary. They 

are: Firstly, driving of a vehicle or riding on a public way and secondly, such 

driving or riding must be so rash or negligent as to endanger human life or to be 

likely to cause hurt or injury to  any other person.

 For offence under section 338 IPC grievous hurt must be caused to some 

other person by an act of the accused which is done rashly or negligently.
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6.     There is no dispute that the accident had taken place involving the indica car 

being driven by the present  accused.  The accused in  his  statement  of  defense 

recorded  under  section  313  CrPC  also  admitted  the  same.  The  accused  also 

admitted the injuries of the victim and the fact that at the relevant point of time he 

drove the said  vehicle.  The only  question is  whether  the  present  accused had 

driven the vehicle so rashly and negligently endangering human life or personal 

safety of others and whether the injuries sustained by the victim were caused by 

rash and negligent driving of the offending vehicle by the present accused. The 

victim of the case namely Khoso Rabha died before he could depose in court as a 

witness. His nephew Jeevan Rabha, who lodged the ejahar which is exhibited as 

exhibit-1, deposed as PW-1. He deposed in his examination in chief that while he 

was going to the market the accident took place and he saw the accident with his 

own eyes.   But  in  a  complete  turn around while under cross  examination,  he 

deposed that he did not see the occurrence with his own eyes. The fact that he did 

not see the occurrence with his own eyes is fortified by his deposition that he told 

before the police that when he came to the hospital he saw severe injuries on the 

person of his uncle and his friends Phul Kumar (PW-3) and Bijoy (PW-2) were 

giving treatment to his uncle. This clearly implies that he was not present at the 

time of the occurrence and it was two of his friends who brought the injured to the 

hospital.  Such  blatant  contradiction  on  material  aspects  on  oath  is  sufficient 

enough to discredit a witness. It would be unsafe to rely on the remaining part of 

his  deposition.  PW-2 (Bijoy  Boro)  has  deposed  that  he  went  to  the  place  of 

occurrence after getting information about the occurrence. Therefore he also did 

not see the occurrence with his own eyes. According to him when he reached the 

place of occurrence he saw that Khoso Rabha was lying on the road and persons 

present has stopped the vehicle. Khoso Rabha sustained a fracture of one of his 

legs, sustained injuries on his chest and head. In the offending vehicle itself the 

injured  was  taken  to  Boko  Medical  and  Phul  Kumar  Baroi  accompanied  the 

injured. Confirming the fact that he did not see the occurrence with his own eyes 

he deposed while under cross examination that he did not see from which side 

Khoso Rabha was knocked down and he only saw Khoso Rabha lying down on 

the road. Though he deposed that it was fault of the driver for which the accident 

took  place,  he  did  not  clarify  what  kind  of  fault  the  driver  committed.  The 

statement regarding the fault of the driver appears to be a sweeping statement.

7.     The  learned  defense  counsel  Mr.  D.  K.  Mahanta  contended  that  the 

prosecution side could not conclusively prove the rashness and negligence of the 
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accused as the speed of the vehicle has not been established. He further contended 

that the manner of driving of the vehicle by the accused has not been brought 

forth by the prosecution witnesses. He cited the judgment of the Hon’ble Gauhati 

High Court  delivered  in  Krishna Debnath V.  State  of  Tripura reported in 

(2012) 1 GLR 178 in support of his contentions. Perusal of the aforementioned 

judgment reveals that the said judgment was delivered in a completely different 

factual  situation  wherein  two boys  riding  a  bicycle  on  a  downhill  road  were 

dashed by a jeep coming by the main road in which the downhill road joined. In 

the  present  case  there  is  no  involvement  of  any  bicycle  nor  is  the  factual 

background the same. From the available evidence on record it is apparent that the 

both  the  victim  and  the  offending  indica  car  were  proceeding  in  the  same 

direction. Therefore with utmost respect, the said judgment can not be applied in 

the present case in view of the different factual background. The present case has 

to be decided in the light of the attending circumstances of the case.

8.        As indicated earlier PW-1 and PW-2 were not the eye witnesses of the 

occurrence.  That  leaves us with PW-3 (Phulkumar Baroi)  and PW-4 (Gautam 

Chakraborty). PW-4 is the investigating officer who submitted the charge sheet 

which is exhibited as exhibit-2 and exhibit-2(1) is his signature. Naturally PW-4 

is not an eye witness and therefore his deposition is purely formal in nature. He 

submitted the charge sheet on the basis of case diary prepared by ASI Pranab Kr. 

Das  who was  not  examined  as  a  witness.  Now,  therefore,  we  have  only  the 

evidence of PW-3 to determine and arrive at a conclusion regarding the points for 

determination of this case.

9.        According to PW-3 he was standing by the side of the betel market and 

was looking towards the road. The offending vehicle was coming from Goalpara 

side towards Guwahati in a high speed. The victim was proceeding along his own 

side towards his home when the vehicle hit him (Khoso Rabha) and he fell down. 

People present nearby stopped the vehicle wherein the injured was taken to Boko 

medical and he accompanied the injured. PW-2 and PW-3 both deposed that one 

of the legs of Khoso Rabha fractured. The remaining part of his deposition relates 

to the medical treatment of the injured. According to him the vehicle came in a 

zig zag manner (garikhan eka beka koi ahisil) as there were other persons present. 

He further deposed that the accident took place due to fault of the driver. In his 

cross examination it is elicited that he was busy in the betel nut market and that 

the victim and the vehicle were proceeding in the same direction. It is further 
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deposed, while under cross examination that as there were lots of people gathered 

in the market vehicles usually proceed in slower speed. 

10.       It would be worthwhile to note here that the said witness also stated that as 

there were other people the vehicle came in a zig zag manner. If the vehicle came 

in a zig zag manner as there were other people present, it was naturally to avoid 

any impact with the pedestrians. Further if we juxtapose the statement that the 

vehicle came in a zig zag manner and the statement of the same witness that the 

vehicle came in a high speed then it would be clear that both the statements can 

not be true at the same time. On a road full with people coming to the market if 

the vehicle comes in a high speed and in zig zag manner it would end up hitting 

several people and the vehicle itself would go out of its course but the same did 

not happen in the present case. Keeping in mind the responses of PW-3 while 

under cross examination, it is therefore established that the offending vehicle was 

not in a very high speed at the relevant point of time. Therefore the fact that the 

vehicle came in a high speed does not appear to be believable. In Syed Akbar v.  

State  of  Karnataka  reported  in 1979  CriLJ  1374,  it  was  held  that  "where 

negligence is an essential  ingredient of the offence, the negligence to be established by the 

prosecution must be culpable or gross and not the negligence merely based upon an error of 

judgment."   

11.      What amounts to negligence depends on the facts of each particular case. It 

may consist  in omitting to do something which ought to be done or  in doing 

something which ought to be done either in a different manner or not at all. Where 

there is no duty to exercise care, negligence in the popular sense has no legal 

consequence, where there is a duty to exercise care, reasonable care must be taken 

to avoid acts or omissions which can be reasonably foreseen to be likely to cause 

physical  injury  to  persons  or  property.  The  degree  of  care  required  in  the 

particular  case  depends  on  the  surrounding  circumstances,  and  may  vary 

according to the amount of the risk to be encountered and to the magnitude of the 

prospective injury. Like wise recklessness on the part of the doer of an act does 

presuppose that there is something in the circumstances that would have drawn 

the attention of an ordinary prudent individual to the possibility that his act was 

capable  of  causing  the  kind of  serious  harmful  consequences  that  the  section 

which creates  the offence  was intended to prevent,  and that  the risk of  those 

harmful  consequences  occurring  was  not  so  slight  that  an  ordinary  prudent 

individual would feel justified in treating them as negligible. It is only when this 

is so that the doer of the act is acting `recklessly' if, before doing the act, he either 
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fails to give any thought to the possibility of there being any such risk or, having 

recognized that there was such risk, he nevertheless goes on to do it.

12.      If we analyze the deposition of PW-3 we find that the accused was not 

driving the vehicle in a very high speed. According to his own version the vehicle 

was driven in a zig zag manner as there were many people. This rather goes to 

show that the accused was aware that there were many people and in order to 

avoid any probable collision he drove the vehicle in the manner described by PW-

1. He did not  say that  the vehicle was driven on the wrong side of  the road. 

Further the vehicle was not in a very high speed. The degree of gross negligence 

and rashness  required for  bringing home the guilt  of  the accused  under  these 

sections  is,  therefore,  absent  in  the  present  case.  All  accidents  though  being 

unfortunate and disastrous for the victim(s), all of them can not be said to be the 

results of negligence or rashness of the driver of the offending vehicle. There are 

accidents which happen not for the negligence or rashness of the driver but for the 

fact  that the same could not be prevented in spite of the efforts  of preventing 

them. The present case appears to be one of those accidents. 

              For the aforesaid reasons and discussion the points for determination are  

answered in the negative.

13.       The prosecution side failed to prove the case against the accused under 

sections  279/338 IPC.  The accused  is  found  not  guilty  and accordingly  he  is 

acquitted  of  the  charges  under  sections  279/338  IPC.  He  be  set  at  liberty 

forthwith. His bail bond is extended for a period of six months in view of section 

437A of CrPC.

14.       The judgment is pronounced in open court and given under my hand and 

seal on this 12th day of March, 2012.

          

           Judicial Magistrate, 1st Class,

                                                                         Kamrup at Guwahati
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