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JUDGMENT

1.        The prosecution case in brief is that on 27-5-2004 at about 6.00 p.m. a 

search was conducted, on the basis of secret source information and a search 

warrant issued by the learned CJM, Kamrup, in a shop namely “M/S Video 

Torali” located at Pol Market, Basistha Chariali and pursuant to the search 31 

numbers  of  pornographic  VCDs  were  recovered  from  a  wooden  box  kept 

hidden under a table and the same were seized from the possession of the above 

named accused person. Thereafter one Sukumar Sinha, SI of Police of CID, 

Assam lodged an ejahar giving reference to CID P.S. GDE No. 143 dated 26-5-

2004 which was registered as CID p.s. case No. 9/2004 under section 292 IPC. 



On completion of investigation police submitted charge sheet against the above 

named accused person under section 292 IPC.  

2.      On  appearance  before  court  copies  of  all  relevant  documents  were 

furnished to the accused person. After hearing both sides, after perusing case 

record and on prima facie materials of offence under section 292 IPC being 

found against the present accused person, particulars of the aforesaid offence 

were  explained  to  the  accused  person  to  which  he  pleaded  not  guilty  and 

claimed to be tried.

3.      Prosecution  in  support  of  its  case  examined  4  (four)  witnesses  and 

exhibited 3(three) documents. On examination of accused person under section 

313 CrPC, the accused person completely denied the allegation leveled against 

him and stated that he is not the owner of the aforementioned shop.  Defense 

side adduced evidence of 1 (one) witness.

4.      I have heard the argument of both sides, perused the case record and 

considered the same.

The point for determination is as under:

a) Whether the accused person on 27-5-2004 at about 6.00 p.m. had been 

selling or had in his possession for purpose of sale pornographic VCDs in 

the shop namely  “M/S Video Torali”  located at  Pol  Market,  Basistha 

Chariali, and thereby committed an offence punishable under section 292 

IPC?

Discussion of evidence, decision and reasons therefor:

5.         Prosecution side examined 4 (four) witnesses in support of its case. PW-

1(Apurba Haloi) and PW-2 (Bubu Baruah) are the seizure witnesses of the case. 

PW-3 (Debo Dutta) is the investigating officer who submitted the charge sheet 

against the accused person and PW-4 (Sukumar Sinha) is the informant of the 

case who conducted the search along with other CID officials and lodged the 

ejahar.

6.       PW-1  deposed  that  he  worked  at  a  shop  named  M/s  Speed 

Communication situated at Paul Market, Basistha Chariali. According to him 

the above named accused person also worked in a shop. On the day of the 

occurrence a person named Baben Das told him that police came to the shop. 

When he went he saw that a few persons entered in the shop of the accused 

person and other persons were not allowed to enter the shop. Thereafter the 

accused was taken away. He came to know of seizure of CDs but did not see 

with his own eyes. According to him CDs were kept in the shop of the accused. 
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While under cross examination it is elicited that at the time of the seizure he 

was not present and he did not see the seizure though he signed the seizure list. 

According to  him the  owner  of  the  shop was some “Das”  and the accused 

worked there as an employee. PW-2 also deposed that he heard that some CDs 

were seized from Tarali Video and the employee of the shop Biju Thakuria was 

arrested in connection with the same and he was taken away. While under cross 

examination he deposed that the accused was an employee and not the owner of 

the shop. Further it is also elicited that he did not see the seizure of CDs with 

his own eyes and his signature was taken on a white paper.

          In view of the above revelation of the two witnesses who were cited as 

seizure witnesses of the fact of seizure of the CDs can not be treated as seizure 

witnesses  though  they  put  their  signatures  on  the  seizure  list  which  are 

exhibited as exhibit-1(1) and exhibit-1(2). Both of them did not see the seizure. 

They signed as they were told to do so.

7.         Therefore we have the evidence of PW-4 regarding the search and 

seizure of the pornographic VCDs. According to him he was endorsed with the 

search warrant and accordingly on 27-5-2004 at about 6.00 pm he searched M/S 

Video Tarali and seized 31 numbers of pornographic VCDs which were kept 

inside a wooden box kept under a table. On verification on the spot the VCDs 

were found to be pornographic.  Thereafter  he lodged the  ejahar  (exhibit-3). 

PW-4 further deposed that the VCDs were kept in the shop for the purpose of 

selling and hiring out. His deposition of the search and seizure could not be 

demolished in his cross examination. The learned counsel contended that as the 

accused is not the owner of the shop he is not responsible even if CDs were 

kept in the shop. PW-1 and PW-2 deposed that the accused was not the owner 

but an employee of the shop. DW-1 (Khagen Rajbongshi) has deposed that the 

accused is not the owner but he had a “Paan shop” near the shop where search 

was conducted. The owner of the shop namely one Dimbeswar Das asked the 

accused  to  look  after  the  shop  whenever  the  said  owner  had  to  go  out. 

According to  the  DW-1 when the  accused  went  to  see  the  shop  the  police 

arrested him. The version of DW-1 that the accused had a paan shop is not 

believable as the PW-1 and PW-2 who had also shop in the Paul market clearly 

deposed that  the accused was an employee of  the shop wherein search was 

conducted. While subjecting the aforesaid two witnesses not even a suggestion 

was  put  to  them that  the  accused  had a  paan  shop.  Further  they  knew the 

accused as they worked in the same market. Therefore they would have clearly 
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known had the accused was an owner of a paan shop. The story of paan shop 

appears to be an after thought without any basis. Therefore there is no other 

conclusion except the fact that the accused was the employee of the shop where 

search  was  conducted.  Section  292  of  IPC  does  not  make  any  distinction 

between  an  owner  or  an  employee  from  whom  pornographic  VCDs  are 

recovered.  Therefore  so  far  as  the  contention  referred  above  of  the  learned 

counsel is concerned the same must fail. The deposition of PW-4 regarding the 

seizure  remained  unassailed  in  his  cross  examination.  Therefore it  has  been 

established that 31 numbers of VCDs which are stated to be pornographic were 

seized from the possession of the accused. Now prosecution having been able to 

prove that VCDs were seized from the possession of the accused person; it is 

for this court to decide whether the said VCDs were obscene as alleged. 

8.       Two things must be proved by the prosecution under section 292 IPC, 

namely, that: (1) the matter is obscene; and (2) the accused has sold, distributed, 

imported, printed or exhibited it, or attempted or offered to do so. However, the 

word  ‘obscene’  is  not  defined  in  the  IPC.  Framers  of  the  Code,  plausibly 

realizing  that  ‘obscenity’  depends  upon  the  standards  of  morals  of  the 

contemporary  society,  were  desisted  from  confining  it  in  precise  terms.  In 

absence of definition of obscenity in the IPC, the task of defining it, thus, has 

been done by courts in India. The apex court in  Ranjit D. Udeshi v. State of 

Maharastra reported in AIR 1965 SC 881 quoted with approval the following 

test of obscenity laid down in  R v. Hicklin reported in ( 1868) 3 QB 360 by 

Cockburn CJ. It reads:

                 ". . . . . I think the test of obscenity is this, whether the tendency of the  

matter charged as obscenity is to deprave and corrupt those whose minds are  

open to such immoral influences, and into whose hands a publication of this  

sort may fall . . . . it is quite certain that it would suggest to the minds of the  

young of either sex, or even to persons of more advanced years, thoughts of a  

most impure and libidinous character."

9.         To apply the above test to ascertain whether the VCDs in question 

offend section 292 IPC the court has to have the opportunity to examine the 

VCDs  alleged  to  be  obscene.  The  Hon’ble  Supreme  Court  in  Shri 

Chandrakant Kalyandas Kakodkar vs. The State of Maharashtra and Ors 
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reported in AIR 1970 SC 1390 held that it is the duty of the court to ascertain 

whether the materials are obscene as alleged. The apex court held thus:

               “It is apparent that the question whether a particular article or story  

or book is obscene or not does not altogether depend on oral evidence because  

it is the duty of the court to ascertain whether the book or story or any passage  

or passages therein offend the provisions of Section 292.” 

10.       Therefore it is the duty of the court to ascertain that the VCDs in 

question offend the provisions of section 292 IPC. But except the seizure list 

(exhibit-1), the prosecution side failed to produce the VCDs themselves in court 

during trial enabling the court to ascertain whether the VCDs are obscene as 

alleged. The seizure list does not indicate anything to enable the court to come 

to a conclusion in this regard. The oral evidence of PW-3 and PW-4 does not 

help this court either. Therefore the evidence on record is not sufficient enough 

to hold that the VCDs recovered from the possession of the accused person are 

obscene. As such, on this technicality the prosecution case fails.

    Therefore the point for determination is answered in the negative.

11.      The prosecution side has failed to prove the case against the accused 

person.  As such the accused is acquitted in the case of alleged offence under 

section 292 IPC charged against him. He be set at liberty forthwith. His bail 

bond is extended for a period of six months in view of section 437A of CrPC.

12.        The judgment is pronounced in open court and given under my hand 

and seal on this 19th day of April, 2012.

         Judicial Magistrate, 1st Class,

                                                                                 Kamrup at Guwahati
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