
IN THE COURT OF SRI L.K.SAIKIA 

Sub-Divisional Judicial Magistrate(S)No-1 at. Guwahati . Kamrup Asssam. 

Ref . CR Case No-240/2000

Smti Amal Prabha Athpuria......................Complainants

VS

Sri Pratap Hazarika .....................Accused

penal law involved U/S 498(A)/494 IPC 

Advocate appeared :

For the complainant : Sri Soilen Das 

For the accused : Md. Ashan Ali & others. 

Date of occurrence : In the Year of 1998



Charge framed on : 11.09.07

Evidence recorded on : 8.12.05,4.6.07,31.7.07, 22.7.08,

31.7.07, 2.9.08,1.7.11.

( Prosecution side)

Accused examined on : 11.11.2011 

Evidence recorded on : 

(Defence Side ) NIL 

Argument heard on : 23.2.12 & 22.3.12.

Judgment delivered on : 07.04 2012.

J U D G M E N T 

1. The complainant smti.Amal Prabha Athpuria filed a complain before he learned 

C.J.M. 0N 28.1.2000 stating inter alia that she is the legally married wife of the 

accused Pratap Hazarika and their marriage was solemnized according to the Hindu 

rites and religions on 19th November, 1992 and as result of their wedlock a male child 

was born out. That after that the accused person with some false imputation and 

allegation filed petition in the family court Guwahati while the complainant was at 



Bokajan and thereafter the complainant filed a petition U/S 24 C.P.C for transferring 

of the case but during pendency of the court transfer petition the complainant transfer 

to Jalukbari Higher Secondary School for which the transfer petition was infructuous . 

After transfer from Bikajan the complainant meet the accused person and withdraw 

the divorce petition as well as restore their conjugal rights but the accused NO 1 did 

not allow the complainant to enter into the premises of the accused person who is 

staying in the quarter at Rangia and findings no way out the complainant took a rented 

house at Jalukbari and stay there with the minor child . The complainant also filed c 

case for restitution of conjugal life in the court of Principal Judge, Family Court and 

the matter is pending. That in the mean time on 20.1.2000 the complainant came to 

know from one of her relative that the accused No-1 married the accused No-2 at 

Kamakhya by exchanging garlands in the year 1998 and also performing ' Hom Jagya' 

and living as husband and wife. That the marriage between the complainant and the 

accused N01 is still subsisting . The complainant also state that after the marriage the 

accused NO-1 committed mental torture to the complaint demanding money and 

dowry from her and also harassed physically and mentally and therefore the accused 

No-1 is liable to prosecuted. 

2. Having received of the complaint the learned CJM registered a case and made over 

to this court for disposal.

3. Then my learned predecessor on recording the statement of the complainant and 

witnesses U/S 200 C.r PC took cognizance of the offence U/S 498(A)/494 IPC and 

issued processes against the accused person and in pursuance of that the accused 

persons entered into the defence. 



4. Then on examination the witnesses adduced before framing charge and considering 

the documents my learned predecessor finding a prima facie case U/S 498(A)/494 IPC 

framed charge and accusation of charge U/S498(A)/494 IPC were read over and 

explained to the accused to which they pleaded not guilty and claimed to be tried and 

hence this Judgment tended to emerge. 

5. Now point for discrimination is :

5(i) Whether the accused persons Subjected to cruelty to the 

complainant both mentally and Physically ?

ii. Whether the accused person during he life of the Complainant

married with an an another lady ?

6. The complainant side with view to establish this case examined the Five no of 

witnesses Viz-1 Sri Arun Boruah. 2. Smti Amal Prabha Athpuria 3.Debajit Kataky 4. 

Sri Prodip Athpuria 5. Dr. Jiba Kanta Borah the complainant himself and 2.Smti Maya 

Saha and 3. Sri Shankar Saha and the accused persons took full scope of cross 

examination.

7. The accused persons while examined u/s 313 Cr.PC with regard to the 

incriminating materials available in the evidence of the witnesses repeated their 

denial, however the defence side also examined the five nos of witnesses Viz. 1. Smti. 

Baby Roy and 2. Sri Jayanta Das 3. Sri Sajal Kanti Roy, 4.Amrik.Singh and 5.Sri 

Kajal Roy to prove the defence case which is emerge from the evidence of the 



witnesses that the complainant had a love affairs with one Sri Mintu Paul before five 

years of the marriage and the complainant wanted to marry with him and she 

voluntarily left the house of the accused person with that end and they never 

demanded any money from the complainant and the prosecution side also took the full 

scope of cross examination to the defence witnesses. 

8. Heard the strenuous argument advanced by the learned counsel of both the parties 

and considered the memo of arguments and considered the documents on record .

9. Decision and reasons thereof:

10. Before going to discuss the evidence let us see what are the points required by the 

prosecution to prove the case U/S 498(A) IPC :-

I. a woman was married ;

II. she was subjected to cruelty ;

iii. such cruelty consists of –

a) any conduct as was likely to drive such woman to

commit suicide or to cause grave injury …...........

b) harm of such woman with a view to coercing her to 

meet unlawful demand for property or valuable security

or on account of failure of such woman or any other of



her relation to meet the unlawful demand. 

11. Here the point No- 1 is need not proved since the accused person no where denied 

it that the informant PW-2 is not his wife. 

12. Now whether the behavior of the accused person can be treated as subjected to 

cruelty to PW-2. PW-2 in her complain petition mentioned the date of occurrence was 

in the year 1998. As per complain petition the marriage took place in the year of 1992 

at 19th November socially. And it was solemnized at Golaghat Benganakhowa. After 

transfer from Bokajan to Jalukbari Higher Secondary School the complainant meet the 

the accused person and withdraw the divorce proceeding as well as also to restore 

their conjugal life but the accused person No-1 did not allow the complainant to enter 

into the premises of the accused person who is staying in the quarter at Rangia and 

findings no way out the complainant took a rented house at Jalukbari and stay therein 

with her minor baby. After the marriage the accused No-1 committed mental torture to 

the complainant demanding money and dowry from her and also harassed physically 

and mentally. 

13. But in the evidence before the court the complainant stated that her marriage took 

place in the year of 1994 at 19th November. 

14. It was also stated that after the marriage the accused person did not treat to her as 

his wife and sometimes she was subjected to cruelty physically and at last she was 

driven out by her husband in the year of 1999 in February from his house of Rangia. 

During stay at Rangia the accused person demanded to the complainant to bring 

money from her parents house. 



15. In support of that PW-1(Arun Boruah ) deposed that he saw at the house of the 

accused person that the accused person quarreling with the complainant. Except that 

he did not see anything as such he stated nothing about it. All what he said is hearsay 

which is not admissible in the eye of law. 

16. The evidence of PW-3 (Debajit Kakaty) is not admissible in the eye of law since 

his evidence is incomplete and could not produce by the complaint to complete his 

cross examination and hence entire evidence is expunged. 

17. PW-4( Sri Prodip Athpuria) is he hearsay witness who has heard the incident from 

the informant and hence as described in section 60 of the evidence Act it not 

admissible on the ground that it is uniformally held incompetent to establish any 

specific fact which, in its nature is susceptible of being proved by witnesses who can 

speak from their own knowledge. That this species of testimony supposes something 

better , which might be adduced in the particular case is not the sole ground of its 

exclusion . Its extrinsic weakness ,its incompetency to satisfy the mind as to the 

existence of the facts and fraud which may be practiced under its cover , combine to 

support the rule that hearsay evidence is not admissible . Such evidence, moreover as 

to the oral declaration, is very liable to be fallacious and its value is, therefore greatly 

lessened by the probability that the declaration was imperfectly heard or was 

misunderstood , or is not accurately remembered or has has been perverted. 

18. Thus the evidence of PW-1, PW-4 are not admissible in the eye of law. If the 

evidence of PW-1 and PW-4 and PW-3 are minus from the scene the sole witness of 

the informant is to be considered which what we find is lack of corroboration in 

respect of ingredients of section 498(A) IPC. 



19. So, upon the above consideration I donot find any reason to hold the accused 

person guilty U/S 498(A) IPC.

20. Now coming to point No-2 Whether the accused person during he life of the 

Complainant married with an an another lady ?

21. Before going to discuss the point we are see first what are the ingredients of Sec, 

494 IPC and what the prosecution is to be proved :-

1. accused had already been married to some other 

person ;

2. the marriage was a valid one;

3. the spouse was alive ;

4. the accused married again;

5. the subsequent marriage was void under the law. 

22. Law is well settled that to bring home the charge of offence u/s 494 IPC the first 

as well as the second marriage alleged should be proved in accordance with the legal 

requirements under the Hindu Law and under caste, custom of the particular accused. 

Absence of proof of solemnized of marriage of any one of these two marriage would 

automatically defeat the charge under section 494 IPC . 

23. In this case except PW-2 no witnesses have deposed that the accused person has 

married with a another lady named as Manju Hazarika. The evidence of PW-2 to that 

effect is that in the year 1998 the person married with that lady and from her side 

female child was born out and in the year of 2001 a male child was also born out from 

her side . The accused is now running with a second family. 



24. In support of born of male child from the second wife the informant adduced the 

evidence of PW-5 who deposed that in the year of 2001 he was working at City 

Maternity Center , Milonpur , Jorhat and one Manjushree Hazariak W/O Sri Pratap 

,Hazarika was admitted in to the hospital on 31.12.2001 and the patient was pregnant . 

At that time he was not at the hospital . And as per the record the patient was operated 

on 2.1.2002 one male child was born out of caesarian operation. Ext-1 is the operation 

and Ext-1(1) relevant entry in the register. The patient was discharged on 8.1.2002. 

He also deposed that since their hospital has been closed hence no other document is 

kept by them. During the cross he depose that the patient entry register was not 

maintained by him. Though it was in the record that Manjushree Hazarika is the wife 

of Prataop Hazarika yet he has no personal knowledge about the facts. There is no 

signature in the register in the operation register.

25. Perused the case record and considered the evidence of the witnesses . As per the 

evidence discussed in point No -1 above the Complainant is the wife of the accused 

person and the accused person no where denied it. And it was also not denied by the 

accused that the earlier marriage with the complainant was not valid. It is also not 

denied that spouse is still

alive .

26. So, now we are to see whether the accused person married again during the life 

time of the Complainant. Definitely the evidence in hand is not sufficient to establish 

the facts that the accused person married with an another lady Viz Manjushree 

Hazarika. But facts admitted need not be proved . The accused person while cross 

examined the complainant suggested that “ It is not a fact that my husband has not 



solemnized the second marriage.” Which means it is that the accused person has 

married second time during the life time of the complainant. 

27. Moreover, say- for the sake of discussion the second marriage was not proved as 

per the requirement of U/S 494 IPC then the childrens that born out from the second 

wife are not the legitimate child . If that is so, what will be the fate of that childrens, 

Can they claim that the accused person is the father of them or Can any body declare 

the illegitimate child as legitimate, Is there any law to declare the illegitimate child as 

legitimate. If, so by applying what criteria.

28. In ours case PW-2 the compliant categorically stated that the accused person 

married with an another lady from whom two children were born out. The accused 

person during the cross no where denied the fact that he has no issues from the side of 

second wife. Even not put any suggestion too. 

29. In view of the above, we can hold that there was a second and subsequent 

marriage with Manjushree Hazarika. And since the complainant is alive and hence the 

marriage between the accused person and Manjushree Hazarika was invalid. 

30. So, upon the above consideration and reason I find that the prosecution has 

established this case against the accused person U/S 494 IPC beyond all reasonable 

doubt and hence the person can be held be guilty under the said section of law. 

31. Heard the accused person at the point of quantum of sentence and I donot find any 

reason to invoke the provision of Section 360 Cr.PC and section 3 & 4 of the 

probation offender act 1958. 



32. Considering the age and nature and extend of the incident and family burden lies 

upon the accused person I think instead of awarding severe punishment a simple 

imprisonment for six months and fine of RS. 10,000/ - would meet the ends of justice. 

33. Accordingly the accused person is sentences to undergo simple imprisonment for 

6(six) months and fine of Rs.10,000/- (ten thousand) and in default of payment of fine 

to undergo Simple imprisonment of 2(two) months. 

34. The fine if recovered be compensated to the complainant U/S 357 Cr.PC. 

35. The Judgment is delivered and pronounced in the open court in presence of the 

both the parties and I put my hand and seal of this court on this the day of April 2012

L.K.SAIKIA

S.D.J.M (S) No-1, Guwahati

Dist. Kamrup , Assam. \

Appendix:-

1. Deposition of PW-1, PW-2, PW-3 &

PW-4.



2. Statement of the accused person recorded U/S 

313 Cr.PC. 


