
             IN THE COURT OF JUDICIAL MAGISTRATE 1ST CLASS:

KAMRUP AT GUWAHATI

G .R.case NO.6185 OF 2009

State
v.

           Arun Boro

  
          Present:Mrs C.R.Saikia,AJS
          Judicial Magistrate 1st class

          For prosecution: S.Zahir, Ld A.P.P.
          For defence: A. Hoque, Rupali Das, Advocates
                      
          Evidence recorded on:  07.06.11, 26.08.11, 11.01.12
          Statement of defence recorded on: 24.02.12
          Argument heard on :  17.03.12

    Judgment delivered on:   04.04.12

JUDGMENT

 1.  The prosecution story in brief is that on 13.07.09 at night some unknown person stole 
the TVS motorcycle bearing registration No AS 01 R 4755 belonging to the informant 
Sankar Soni and kept it by the road side near Champabati School. Finding the motorcycle 
there when the son of the informant wanted to take it Arun Boro demanded the bike to be 
his own. On 14.07.09 Sankar Soni  lodged an FIR in Fatasil Ambari P.S. Police registered 
Fatasil Ambari P.S. case No 192/09 u/s379 IPC and on completion of investigation filed 
charge sheet against Arun Boro, the accused in this case  u/s 379 IPC to stand trial before 
the court.

 2.   On appearance of the accused copies of relevant documents were furnished to him 
u/s 207 Cr.P.C.  On 13.10.10 after hearing both sides and after perusal of records and on 
prima facie materials u/s 379 IPC being found against the accused , a formal charge of 
the offence under the said provision of law is framed and read over to the accused  to 
which he pleaded not guilty and claimed to be tried.

 3.   Prosecution side examined four PWs in support of its case. The statement of the 
accused while put u/s313 Cr.P.C. was of total denial. Defence side did not adduce any 
evidence.

I have heard the arguments of both sides and considered their submissions and perused 
also the evidence on record.



         The sole point for determination in this case is as follows:

1. Whether  the  accused  intending  to  take  dishonestly  the  motorcycle  bearing 
registration No AS 01 R 4755 out of the possession of Sankar Soni without his 
consent  moved  it  in  order  to  such taking and thereby committed  an  offence 
punishable u/s379 IPC?

                 Discussion of evidence, decision and reasons therefore:

4.  To constitute an offence punishable u/s379 IPC five factors are essential:

      ( a) dishonest intention to take property;
      ( b) the property must be movable;
      (c)  it should be taken out of the possession of another person;
      (d)  it should be taken without the consent of that person; and 
      (e) there must be some moving of the property in order to accomplish the taking of it.

  PW 1 being the informant deposed that on the day of the alleged incident at about 8:00 
p.m. he parked his own bike bearing No AS 01 R 4755 at Raghunath Path. According to 
him as there was heavy rainfall he sat in the house behind the shop keeping the bike 
there.  After about two hours coming out he found that his bike was not there. PW 1 
further  stated  that  as  he  was  searching  for  his  bike  two  boys  of  his  neighbourhood 
informed his son over phone that his bike was on the road in rain. Then the son of PW 1 
came and wanted to take the bike and then the accused came and demanded the bike to be 
his. PW 1 further stated that then his son asked over phone about the bike and he said 
about the theft of the bike. PW 1 stated that then his son and two of his friends caught 
hold of the accused. According to PW 1 as he arrived he called police and police took the 
accused and the bike. PW 1 further stated that in the morning on the next day he lodged 
an ejahar and exhibit 1 is his ejahar which was written as dictated by him, exhibit 1(1) is 
his signature in the ejahar. Exhibit 2(1) is his signature in the seizure list. The evidence of 
PW 1 is corroborated by his statement in the ejahar (exhibit 1) in all material aspects like 
his  bike  bearing  No  AS 01 R 4755 being  stolen  away  by someone  in  the  night  on 
13.07.09, its recovery near Champabati High School by his son,  Arun Boro claiming the 
bike to his when the son of PW 1 wanted to take the bike and handing over the said Arun 
to the police. 

 5. PW 1 was cross examined at length. During his cross examination his deposition in 
examination in chief remains unassailed.  Nothing was elicited from him to show that 
what he deposed in examination in chief is untrue, embellished and fabricated. Rather he 
clarified that he kept his bike at Raghunath path and it was brought near Champabati 
High School where his son found it. PW 1 clarified in his cross examination that when 
his son recovered the bike there was no fuel in the bike.

6. The evidence of PW 1 is corroborated and supported by PW 2 and PW 3 in all material 
aspects  like  his  bike  being  stolen  away  from  Raghunathpath,  recovery  of  it  near 



Champabati High School and the accused claiming the bike to be his own. PW 2 Arjun 
Soni is the son of PW 1 who found the bike near Chamabati High School. PW 3 Ranjit 
Rabha is the friend of PW 2 who was with PW 2 at the time of recovery of the bike. PW 
2 deposed in his examination in chief that at 11:00 p.m. on the day of the alleged incident  
as he was coming from attending Narayan Puja of neighbouring Ganeshpara along with 
one of his friends he saw his bike near a tree. PW 2 deposed that being confirmed from 
the number to be his bike he rang to his father and then his father told him that the bike is  
stolen away. PW 2 further deposed that he informed his father about the recovery of the 
bike and he brought the bike by pushing.   PW 2 stated that at that time the lock of the 
bike was broken. According to PW 2 as he was coming with the bike he met the accused 
and the accused asked where he was taking the bike. When PW 2 said the bike to be his 
the accused claimed the bike to be his and then as PW 2 asked the accused to show the 
documents and the accused failed to do so and did altercation and began to push. PW 2 
stated that  in the meantime police of patrolling duty came and they handed over the 
accused to the police. PW 2 further stated that police seized his bike and exhibit 2(2) and 
exhibit 3(1) are his signatures in the seizure list.

7. In his cross examination PW 2 clarified that his father kept the bike at Raghunathpath 
of  Dhirenpara  and  he  found  the  bike  near  Champabati  High  School.  PW 2  further 
clarified that the distance between the place where his father kept the bike and where he 
found  the  bike  is  about  half  k.m.   The  clarification  made  by  PW  1  in  his  cross 
examination that there was no fuel in his bike at the time of its recovery strengthens the 
act  of PW 2 taking the bike by pushing. Though PW 2 did not state  anything about 
having no fuel in the bike when he recovered it, that discrepancy is normal arising out of 
the differences in individual power of observation and reproduction. Such discrepancy 
does not render the evidence of honest witnesses weak, rather those normal discrepancies 
make the evidence of PW 1 and PW 2 strong and believable. The fact of having no fuel in 
the bike at that time makes the act of the person leaving the bike near Champabati High 
School after moving it from Raghunathpath  inherently probable. 

8. PW 3 also stated that at about 11:00 p.m. when he was coming with PW 2 they found 
Arjun’s bike near Champabati High School. When they were taking the bike by pushing 
the accused claimed the bike to be his bike and there took place an altercation with the 
accused. PW 3 further stated that the accused was handed over to the police when the 
police came.  In his cross examination PW 3 denied the suggestion that the accused did 
not claim the bike to be his. 

9. PW 4 is the investigating officer and charge sheeting officer. He stated that on 14-
07.09 Sankar Soni lodged an FIR in Fatasil Ambari P.S. in connection with an incident of 
13-07-09. He stated that being endorsed with investigation by the O.C. he came to know 
from the witnesses that the motor cycle of the informant bearing registration No AS 01 R 
4755 was stolen in the night on 13-07-09. He also stated that the said bike was recovered 
near Champabati High School and when the son of the informant wanted to bring the 
bike Arun Boro prevented him and the neighbouring people brought Arun Boro to police 
station. In his cross examination PW 4 stated that no police personnel took the accused 
from the place of occurrence. Learned defence counsel drawing the attention of this court 



to this statement of PW 4 in his cross examination contended that this evidence of PW 4 
throws doubt on the prosecution story as the other prosecution witnesses told that police 
took the accused from the place of occurrence. With all respect to the contention so made 
I reject that contention because such discrepancy is not material to affect the vital part of 
the prosecution story. The fact of the accused being brought to the police station and sent 
to the court the court is established from the evidence of PW 4. Therefore who brought 
the accused to the police station is not material to raise doubt about the prosecution story.  
PW 4 stated that  prepared the sketch map and the seizure list  and sent the accused to the 
court. PW 4 stated that exhibit 2(4) and 3(3) are his signatures in the seizure list and 
exhibit 4 is the charge sheet submitted by him and exhibit 4(1) is his signature in the 
charge sheet.  Initiation of investigation on the ejahar of PW 1 is established.  Prompt 
action on the part of investigating officer rules out the possibility of false implication. 
Nothing is elicited from cross examination of PW 4 to show that the investigation was 
not proper. The evidence of prosecution witnesses is consistent, and coherent. There is no 
discrepancy in the evidence of the prosecution witnesses. From the evidence of these 
witnesses the fact that the bike belonging to PW 1 was stolen from Raghunathpath by 
someone  and  subsequently  it  was  recovered  near  Champabati  High  School  and  the 
accused claimed the bike to be his is established. 

10.  Learned  defence  counsel  Mr  A.Hoque  drawing the  attention  of  this  court  to  the 
contents of the FIR contended that there is no ingredient of the offence punishable u/s379 
IPC as per FIR. Learned defence counsel contended that as per the FIR accused only 
claimed the bike to be his and it is not mentioned in the FIR that the accused moved away 
the bike. With all respect to this contention I would like to state here that the fact of 
moving  the  bike  from Raghunathpath  to  Champabati  High School  by the  accused  is 
neither  mentioned  in  the  FIR nor  established from the  evidence  as  discussed.    The 
prosecution  witnesses  deposed  in  a  consistent  manner  that  none  of  them knew who 
brought the bike from Raghunathpath to champabati  High School. But the absence of 
evidence  regarding the  accused moving  the  bike  from Raghunathpath  to  Champabati 
High School itself does not rule out the commission of the offence punishable u/s379 IPC 
in view of the established fact that the bike of PW 1 was stolen from Raghunathpath  and 
the same was recovered near Champabati  High School and the accused claimed the bike 
to be his within two to three hours of  its theft. 

11. Learned defence counsel further drew the attention of this court to the discrepancy in 
the evidence of PW 1 and PW 2 regarding the fact that while PW 1 stated that two boys  
informed his son PW 2 over phone about his bike being kept in the road in rain, PW 2 
stated that two boys did not tell him about the bike being kept outside as deposed by his 
father. Learned defence counsel contended that in view of such discrepancy the evidence 
of PW 1 and PW 2 can not be believed. With all  respect to the contention raised by 
learned defence counsel I reject the contention because that discrepancy is not material to 
affect  the  prosecution  story.  In  normal  witnesses  such  discrepancies  are  due  to 
differences in individual power of observation, recollection, reproduction and recitation 
and not due to deliberate attempt to suppress or depart from truth.



12. The important  fact established from the prosecution witnesses is  that the accused 
claimed the bike to be his within two or three hours of its theft. The accused failed to 
account his claim for the bike. The failure on the part of the accused to give account for 
his claim for the bike leads the court to presume that he is either the thief or has received  
the bike knowing it to be stolen as per illustration (a) appended to section 114 of The 
Indian Evidence Act 1872. That presumption naturally arises in the factual circumstances 
of this case. This presumption arises as the prosecution has established that the said bike 
was owned by PW 1, and that bike was stolen and immediately after the theft the accused 
claimed the bike to be his. The accused failed to give any explanation of his claim over 
the bike. The recent claim of the accused over the bike just after its theft is the evidence 
of theft. As the time gap between the theft of the bike and the claim of the accused over 
the bike is quite minimum the presumption becomes stronger. The accused did not give 
any explanation while he was asked during his examination u/s313 Cr.P.C. whether he 
had anything to say regarding the evidence of PW 1, PW 2 and PW 3 that at the time of  
the incident while the son of PW 1 was taking the bike after its recovery near Champabati 
High School he claimed the bike to be his. The accused merely stated that he did not 
claim the bike to be his. The denial of the accused does not amount to explanation to 
rebut the presumption arising out of the established facts. That denial fails to raise any 
doubt in the mind of the court  as to the guilt  of the accused.  The accused failed to 
account  for his  claim over  the bike even after  an opportunity being given to him to 
explain  the  same.  Thus  the  accused  could  not  give  any  explanation  to  rebut  the 
presumption arising out of the common course of events. This is the presumption of guilt 
of the accused arising from the accused not accounting for his claim over the stolen bike 
of PW 1.

13. The evidence of the prosecution witnesses is cogent, coherent and consistent. The 
evidence of the prosecution witnesses tallied with each other in all material particulars. 
The evidence  of  the prosecution  witnesses  unerringly points  towards  the  guilt  of  the 
accused.  The  prosecution  has  established  the  guilt  of  the  accused beyond  reasonable 
doubt.  Therefore  the  point  for  determination  needs  to  be  answered  in  affirmative. 
Accordingly the accused is convicted for the offence punishable u/s379 IPC.

14. Being so convicted the question which this court must consider itself is whether the 
accused should be given the benefit of the provisions of The Probation of Offenders Act 
1958. Considering the nature of the offence some sort of punishment should be imposed 
on the accused to deter him from committing such type of offence in future and also to 
deter others from committing the offence. Therefore the benefit of the said Act can not be 
given to the convicted person.

15. The aggravating circumstances of this case are  that the accused caused harassment to 
an innocent person of above fifty years of age by stealing his bike on a rainy night. The 
owner of the bike and his family members were put into trouble by the act of theft. The 
only mitigating circumstance of this case is that the accused is a young man of about 
twenty nine years  of  age.  I  have  considered both  type  of  circumstances.  I  have also 
considered the fact that the accused was arrested immediately after the incident and he 
was detained in judicial custody from 14.07.09. to 08.09.09 till he was released on bail. I 



have also taken into consideration the maximum statutory punishment provided for the 
offence.

16. While imposing a sentence the court must consider both the personal and the social 
aspects. The aim of sentencing is to deter the convict from doing the offence in future and 
to deter the like minded people from doing the offence. Societal expectation is another 
important factor to be considered in imposing sentence. The society outside has a great 
expectation that the offenders should be duly punished according to the law. Therefore 
sentencing should be able to maintain the respect of the society towards law. The need to 
protect the society and the need for strong denunciation of the conduct of the convict are 
also to be considered. The primary considerations of sentencing in this case are the need 
for punishment and deterrence of the convict, the need for denunciation of the conduct of 
the  convict  and  the  vindication  of  the  family  of  the  victim.  I  have  given  my  due 
considerations to all the factors.

17. I have heard the accused and his counsel on the question of sentence. The accused as 
well  as  his  counsel   prays  for  lenient  punishment.  Learned counsel  on behalf  of  the 
accused has stated that the accused is the sole earning member of the family and if he is 
sent to jail the whole family will suffer. The accused has stated that he has his wife with 
him who is pregnant now and his mother  and sister  whom he has to look after.  The 
accused further  stated that  on the last  week his younger  brother  was killed  by some 
unknown person. 

 18. After taking into consideration the submission made by the accused and his counsel I 
have imposed sentence of simple imprisonment for one month with fine of rupees five 
hundred on the convicted person. On his failure to pay the fine the convicted person shall 
undergo simple imprisonment for fifteen days. Keeping in mind the provision of section 
354(4)  Cr.P.C.  this  court  has  imposed  less  than  three  months  punishment  on  the 
convicted person due to the fact that the convicted person is the sole earning member of 
the family having his dependent wife, mother and sister.

The period of detention already undergone by the accused shall be set off against the 
sentence of imprisonment imposed on the convicted person as per provision of section 
428 Cr.P.C. Furnish free copy of the judgment to the convicted person.
         
The judgment is pronounced in the open court, same is typed by me and given under my 
hand and seal on this  4th day of April 2012.

                                                                                           CHITRA RANI SAIKIA
                                                                                            JMFC(K)
                                                                                           Guwahati
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