
IN THE COURT OF CHIEF JUDICIAL MAGISTRATE: KAMRUP: 
GUWAHATI.

G.R. No.  3245/1999

U/S   22(A) NDPS Act  

S T A T E

-Vs-

Shri Rajendra Singh

…………… Accused

Present:
Shri S.P. Moitra, A.J.S.
Chief Judicial Magistrate,
Kamrup, Guwahati.

Appeared:

For the State: Smti M. Saikia, learned Addl. P.P. 
For the accused: Shri T. Mishra, Advocate. 

Date of Evidence:   23.9.10, 24.1.11, 

Date of argument:  3.4.12, 18.4.12

Date of judgement: 26.4.12

J U D G E M E N T

1. The  case  of  the  prosecution,  in  brief,  is  that  on 

20.7.09 at 6.30 P.M. acting on a tip off, informant P. Baruah, 

Inspector of Police, CID, Assam, authorized by the Spl. Supdt. of 

Police, CID, Assam, Guwahati, to take action against one Shyam 

Singh under the provision of the Narcotic Drugs & Psychotropic 

Substances  Act  (herein  after  referred  in  short  as  NDPS Act). 

Accordingly, he caught the said person from Sahajogi near Shiv 



Mandir, Ulubari, Chariali P.S. and searched him with a view to 

recover drugs after observing all the formalities of body search. 

During his body search, in presence of witnesses, two numbers 

small packets with piece of printed paper were recovered which 

were  kept  in  a  lather  money bag.   The packets  contained of 

white powder suspected to be Heroin and weighed by a nearest 

goldsmith with measuring scale and it was found one gram in 

each  packets  and  total  2  grams  in  weight.   The  recovered 

properties were tested at the spot in presence of the witnesses 

and  the  accused  person  by  departmental  drugs  detection  kit 

which gave positive test of heroin. The recovered articles seized 

from the possession of the accused in presence of witnesses at 

the spot and the person was arrested U/S 42 of the NDPS Act. 

Sample in duplicate were drawn at the spot, sealed, packed in 

presence of witnesses and accused person for sending it for FSL 

examination,  Kahilipara,  Guwahati.   During  interrogation  the 

accused stated that he had  purchased the seized heroin from 

one Rajendra Singh of Manipuri Basti Rajibari Guwahati and on 

being led by him on 21.7.99 at about 6.30 A.M. the house and 

premises of Rajendra Singh Paltanbazar was duly searched and 

found  accused  Rajendra  Singh  and  his  body  also  searched. 

During  search  all  the  formalities  of  house  search  and  body 

search were maintained following all the provisions of section 50 

NDPS Act in presence of witnesses.  On body search the option 

of 50 NDPS Act were given to both the accused persons Rajendra 

Singh and Shyam Singh but both of them denied in presence of 

the witnesses.  On search in the pocket of Long pant of accused 

Rajendra Singh, one small packed wrapped with Magazine paper 

tied with green thread and Rs. 600/- were recovered.  In the 

packet there found white powdery substances suspected to be 

heroin.  It was weighed by nearest Goldsmith with measuring 

scale and found weight total 4 grams 800 ml.grms.  The field 

test of suspected heroin was done by the departmental  drugs 

detection kits which gave positive test of Heroin.  The Heroin 

found in the long pant of the accused were seized in presence of 

the witnesses from the possession of Rajendra Singh.  Sample in 
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duplicates from seized Heroin also collected for FSL examination 

and sealed, packed in presence of the witnesses and accused 

Rajendra Singh also arrested U/S 42 NDPS.  Both the accused 

persons involved in drug trafficking.  

2. On the basis of the written ejahar submitted by Shri 

Purna Barua, the seizingofficer (E.O) CID P.S. Case No. 19/99 

U/S  21/29  of  NDPS was  registered.   After  completion  of  the 

investigation, the accused persons, named above, were charge-

sheeted U/S 21/29 of the NDPS Act and was submitted before 

the  Hon’ble  Sessions  Court.  However,  on  perusal  of  the  case 

record  learned  Addl.  Sessions  Judge  found,  Kamrup  that  the 

quantity of the seized heroin is small and due to small quantity 

of the seized contraband, the case was not triable exclusively by 

the Court of Hon’ble Sessions Judge, Kamrup.  Accordingly, the 

case was transferred to this court for disposal.   

3. Accused Rajendra Singh appeared before the court, 

but  the  attendance  of  accused  Shyam  Singh  could  not  be 

procured and accordingly the case against Rajendra Singh was 

splited up and the present case proceeded only against accused 

Rajendra  Singh.   Copies  of  all  the  relevant  materials  were 

furnished to the accused.  Substance of offence, punishable U/S 

22(a) of the NDPS Act were explained to the accused to which he 

pleaded not guilty and claimed to be tired.

4. In course of trial, prosecution could examined only 3 

witnesses  for  the  prosecution  side  and  also  exhibited  some 

documents.  However, in spite of all, efforts, the other witnesses 

could not be examined.  Defence plea was of complete denial 

and defence examined none.  Accused person is examined U/s 

313 Cr.P.C.  I heard argument, advanced by the learned counsel 

for the parties.

5. Points for the determination

Whether  21.7.09,  at  about  6-30  A.M.,  accused 

Rajendra Singha, in contravention of the provisions 

of the NDPS Act, was found possessing 4.800 grams 

of contraband substance(Heroin)?
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Decision and Reasons thereof

 6. I have gone carefully through the entire evidence on 

record and the materials placed before me. PW1 Purna Baruah 

was  working  as  the  incharge  of  the  Narcotic  Cell  of  the  CID 

Organization in Guwahati on 20/7/1999. His testimony is that on 

that  day,  they  received  a  secret  information  that  one 

Shyamsundar, a drug peddler/drug addict, would come in front 

of Ulubari Shiv Mandir to supply drugs to some of the addicts. He 

testified  that  on  the  basis  of  the  said  information,  he  was 

authorized in writing to take necessary steps. Ext.2 is the said 

authorization  letter  by  which  the  special  Superintendent  of 

Police,  CID,  Assam authorized Shree P Baruah (PW1) to take 

necessary action under the NDPS Act. The witness testified that 

after receiving the authorization letter, he himself along with his 

staff  rushed  to  the  place  and  apprehended  the  suspected 

accused shyamsundar Singh, in front of Ulubari Shiv Mandir. He 

further testtified that he took necessary steps for search of the 

person of accused Shyamsundar after giving notice u/s 50 of the 

NDPS  Act  and  thereafter  searched  the  body  of  the  accused 

person. His testimony also reveals that during search, a purse 

was found on the book pocket of the shirt of the said accused 

and inside the said purse he found two small packets folded with 

paper.  He added further that immediately the substance inside 

the packet was examined with the help of drugs testing kits and 

found  some  powder  like  substance  which  they  suspected  as 

heroin and thereafter seized the same in presence of witnesses. 

Further  testimony  of  this  vital  witness  is  that  the  sample  in 

duplicate were taken of the said two packets on the spot for 

sending  to  Forensic  Science  Laboratory,  and  thereafter  they 

weighed  the  quantity  of  the  substance  in  each  packet,  by 

bringing  a  weighing  apparatus  from  Angashree  Jewelry.  He 

testified that in each of the packet, there was one gram of the 

substance  suspected  to  be  heroin  and  thereafter  accused 

Shyamsyndar Singh was arrested u/s 42 of the NDPS Act. He 
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proved  Ext.1  as  the  seizure  list.  However,  since  said 

Shyamsnudar  Singh  absconded,  the  witness  was  not  cross 

examined on this portion of evidence.

7. Now  while  testifying  against  the  present  accused 

Rajendra Singh, PW1 deposed that during interrogation of said 

Shyamsundar singh (absconder),  it  came to light that he had 

purchased the said contraband substance from one drug peddler, 

residing at Kachari basti Paltan Bazar. He added that thereafter 

on 21/07/1999 at 6.30 AM, he searched the house of present 

accused  Rajendra  singh,  situated  at  Kacharibasti  and  during 

search of his person, a packet folded with paper, tied with green 

thread was found in the pocket his trouser.  The witness testified 

suspecting the substance in the packet as heroin, he tested the 

same with the drugs testing apparatus of the CID Department 

and thereafter  they became sure that the aforesaid substance 

was heroin and then they collected sample in duplicate from the 

said packet for sending it to FSL for forensic examination. He 

added that thereafter  he brought a weighing machine from a 

nearby shopkeeper and after weighing, he found about 4 grams 

of heroin in the said packet. He added further that at the time of 

search of  the body of  the accused he was asked whether  he 

demands to get him searched in presence of a Gazzeted Officer 

or Magistrate u/s 50 of the NDPS Act, but the said accused did 

not take the option.

8. However,  during cross examination,  he added that 

he was authorized on 20/07/1999, but specifically admitted that 

he did not receive any authority letter for arresting the present 

accused Rajendra Singh. He further admitted he did not receive 

any authority for house search of the present accused. Under 

Section 42(1) of the NDPS Act, the empowered officer if has a 

prior information given by any person, that should necessarily be 

taken down in writing. Thus, when PW1 gathered the information 

in course of interrogation of accused Shyam Sundar Singh that 

he had purchased the contraband drug from a peddler in Kachari 

basti and on the basis of said disclosure, PW1 decided to search 

the house of accused Rajendra Singh, it was incumbent on his 
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part to reduce the information gathered in writing and to bring it 

to the notice of the empowered officer.  But no GD Entry has 

been  proved  regarding  such  information  given  by  accused 

Syhamsundar Singh and before leaving for search of the house 

of Rajendra singh. The witness further admitted that he did not 

take  any  fresh  authorization  to  search  the  house  of  accused 

Rajendra Singh.

9. Now PW2 Shyamsundar singh is a business man of 

Manipuri basti, Paltan bazaar and he testified that in 1999, he 

had a jewelers shop. He testified that on the relevant date he 

was  summoned  by  the  CID  personnel  and  the  CID  Officer 

brought out an article from his pocket and asked him to weigh 

the same. He added that thereafter he weigh the same, by his 

weighing apparatus of the jewelers shop.  However, he could not 

say the quantity. He added further that he weighed the same in 

the portico of the house of accused Rajendra Singh. He proved 

Ext 6 as the seizure list, seizing the said weighing apparatus. He 

also proved Ext 3 as the seizure list showing the seizure of some 

articles, however, he expressed his ignorance about the article 

which was seized. He further could not say why Rajendra Singh 

was  arrested.  During  cross  examination  too  the  witness 

reiterated that the CID police brought the article for weighing 

from his own pocket. 

10. PW3 Biren  Singh  another  seizure  witness  too  lent 

corroboration to the fact that the CID police came out of the 

room of accused Rajendra Singh and told them that a packet of 

contraband drugs and amount of Rs. 600/- were found in the 

room of accused Rajendra singh. He added further that he was 

not allowed to enter into the room at the time of search and also 

added that the seized article was not shown to him. He added 

further that thereafter, the CID police got it weighed by bringing 

the weighing apparatus from the jewelers shop of Shyamsundar 

Singh (PW2).  During cross examination, the witness specifically 

stated that except the CID police, none was allowed to enter into 

the room.  He further added that the CID had shown the amount 

and article by bringing it out from his own pocket. 
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11. Section  51  of  the  NDPS  Act  provides  that  the 

provisions of the Code of Criminal Procedure, 1973 shall apply, 

in so far as they are not inconsistent with the provisions of the 

NDPS  Act.  The  Hon’ble  Apex  Court  of  India,  in  State  of 

Punjab Vs Baldev Singh,  reported in  AIR 1999 SC 2378 

observed that  while conducting search and seizure, in addition 

to  the  safeguards  provided  under  the  Code  of  Criminal 

Procedure, the safeguards provided under the NDPS Act are also 

required to be followed. But from the testimony of two seizure 

witnesses, it is evident that at the time of search of the house of 

the accused Rajendra Singh, the CID inspector did not maintain 

the  proper  procedure  of  search and seizure  of  the  house,  as 

provided  in  Section  100  of  the  Code  of  Criminal  Procedure. 

Although  two  respectable  residents  of  the  locality  have  been 

cited as seizure witnesses, PW3 specifically stated that he was 

not allowed to enter the room of accused Rajendra Singh at the 

time of search and seizure. He also specifically added that CID 

personnel did not allow anyone to enter into the room at the 

time of seizure. Both the seizure witnesses also testified that the 

CID personnel brought out the article from own pocket and told 

them  that  it  had  been  seized  from  the  house  of  accused 

Rajendra Singh. Hence, the aforesaid evidence of the two seizure 

witnesses made the entire process of search and seizure of the 

contraband item from the house of the accused doubtful. 

12. Thus, although the result of the sample testing gave 

positive tests for heroin, in view of the discussions made above, 

I am constraint to hold that due to the lapses made in the entire 

process of search and seizure of the contraband item , allegedly 

from  the  house  of  accused  Rajendra  Singh,  the  entire 

prosecution story becomes doubtful and the benefit should go to 

the accused person.

13. In result, accused Rajendra Singh is held not guilty 

of offence punishable u/s 22(A) of the NDPS Act and accordingly 

he is acquitted and set at liberty forthwith. Bail bond furnished 

on his behalf stands discharged.
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14. Given under my hand and seal of this court on this 

26th day of April, 2012.  
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Dictated & corrected by me:

Chief Judicial Magistrate,
Kamrup, Guwahati.

Chief Judicial Magistrate,
Kamrup, Guwahati.

Typed by:
U. Talukdar, Stenographer.


