
IN THE COURT OF SPECIAL JUDICIAL MAGISTRATE,ASSAM,GUWAHATI

Present-Ms.N.A.Ahmed,A.J.S.

GR Case no.2492/07
u/s 147/323/149 IPC

State
Vs

1)Jahid Hussain
2)Alkas Hussain
3)Anowar Hussain
4)Mujibur Rahman
5)Majahar Islam……………accused

Offence explained on-30.1.09

Evidence recorded on-25.3.09,15.12.09,7.6.11,15.9.11

Argument heard on-30.12.11,7.1.12

Judgment delivered on-20.1.12

Advocates who appeared in this case are-

Sri Santanu Bhattacharyya,A.P.P. for the prosecution

Md.Imdadur Rahman,Advocate for defence

JUDGMENT
The case of the prosecution in brief is that on 15.6.07 one 

Bhutto  Bin  Mirza  lodged  a  complaint  before  the  Ld.Chief  Judicial 
Magistrate  which was forwarded to  O/C Latasil  PS for  investigation.The 
brief of the case is that on 15.6.07 at about 12.30 pm informant went to 
Hedayatpur Masjid for  namaz when accused beat  him up in front  of  the 
masjid in front of other people.And after completion of namaz as he came 
out of the masjid  accused pulled him towards their house to kill  him.He 
somehow escaped.

The case was registered as Latasil PS case no.75/07 u/s 
323/325/307/34 IPC.

Police  started investigation and submitted  charge sheet 
against the accused u/s 341/352/34 IPC.

Accused  thereafter  entered  their  appearance  in 
Court.Copies of relevant documents furnished to the accused.Particulars of 
offence u/s 147/323/149 IPC explained to the accused to which they pleaded 
not guilty and claimed to be tried.

Prosecution  examined  four(4)  witnesses.Statement  of 
accused  recorded  u/s  313  Cr.P.C.Defence  plea  is  of  denial.Defence 
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examined two(2) witnesses.Heard argument advanced by the Ld.Counsels of 
both sides.Perused the evidence on record carefully.

Points For Determination-

1)Whether  on  15.6.07  at  about  12.30  pm accused  being  members  of  an 
unlawful assembly in prosecution of its common object voluntarily caused 
hurt to the informant?

2)Whether  on  same  day  and  time  force  and  violence  was  used  by  the 
accused on the informant in prosecution of their common object of causing 
hurt to the informant?

Discussion,Decision and Reasons for Decision-

3)PW1 Bhutto  Bin Mirza informant  deposed in  Court  that  on 15.6.07 at 
about 12.30 pm when he entered the Hedayatpur mosque accused namely 
Zahid @ Kaltu,Anwar,Alkas @ Moni,Majahar Islam,Majid Ali attacked him 
suddenly.That accused Zahid gave a  fist  blow on his  chin as a result  of 
which he fell down.That at that moment Zuma namaz started.

4)PW2 Yasin Ali deposed in Court that on 15.6.07 at about 12 noon he was 
in the mosque for offering the Friday namaz.That the mosque is about 6 
metres from his house.That at that time he heard a hulla outside and came 
out  to  see  accused  Jahid,Mazid,Anwar,Alkas  and  two others  kicking the 
door of his house.That as it was time for namaz he went back to the mosque 
and  offered  namaz.That  his  daughter  Hasena  Begum later  told  him that 
accused Kaltu abused her in filthy language.That all the accused abused him 
too.
During cross PW2 stated that he have lodged a separate complaint pertaining 
to the occurrence of abuse of his daughter by the accused.Also what has 
been so far deposed by PW2 is not the matter of consideration to our case at 
hand.

5)Now,as per deposition of PW2 Yasin Ali on seeing the accused kicking 
the door of his house he went back to the mosque and offered namaz.That in 
the mosque itself accused Jahid @ Kaltu assaulted the informant Bhutto on 
his chin.
PW1 informant deposed in Court that on day of incident when he entered the 
Hedayatpur mosque accused attacked him suddenly and accused Zahid gave 
a fist blow on his face and he fell down.As per complaint accused beat the 
informant in front of the masjid prior to the namaz.
PW2 Yasin Ali also unlike PW1 informant did not depose in Court that all 
the accused attacked the informant in front of the masjid prior to namaz.

6)Again PW1 informant  deposed in Court  that  after  the namaz was over 
accused  beat  him inside  the  mosque  premises  with  fists  and  blows  and 
dragged him towards their house situated at a distance of about 60ft from the 
mosque.That on the way he somehow freed himself and fled away to his 
house.
During cross PW1 informant stated that the house of the accused was at a 
distance of about 40 metres.That they dragged him upto the front of their 
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house.That he did not raise any alarm.That he did not sustain any visible 
injury.

7)PW2 Yasin  Ali  deposed  in  Court  that  after  the  namaz  had  been  over 
accused Anu dragged out Bhutto outside the mosque.That he intervened and 
Bhutto somehow escaped and fled away.During cross PW2 stated that in his 
estimation accused Anu dragged Bhutto over a distance of 10/12 metres.

8)As per deposition of PW2 Yasin Ali it was accused Anu only who dragged 
out Bhutto outside the mosque.Unlike PW1 informant,PW2 Yasin Ali did 
not depose in Court that after the namaz all the accused beat the informant 
inside  the  mosque  premises.Moreover  PW1 informant  did  not  depose  in 
Court  that  it  was  Yasin  Ali(PW2)  who  saved  him from the  accused  as 
deposed by PW2.

9)Again  as  deposed  by  PW1 informant  accused  dragged  him upto  their 
house i.e.  40 metres.Whereas as per PW2 Yasin Ali accused dragged the 
informant over a distance of 10/12 metres.Again PW1 informant deposed in 
Court  that  he  did  not  raise  any alarm when he  was  dragged.Nor  did  he 
sustain any visible injury which is really surprising.

10)PW1 informant during cross stated that many people assembled at the 
place of occurrence at the time of occurrence.PW2 Yasin Ali during cross 
stated that about 350 people assembled at the mosque at the relevant time.
Whereas the other two witnesses examined by the prosecution namely PW3 
Khasnur Ali and PW4 Rajibuddin Ahmed deposed in Court that they only 
heard that on day of occurrence quarrel took place between the informant 
and Jahid.
Also  PW1  informant  during  cross  stated  that  one  Yasin  Ali,Akbar 
Kasim,Rajibuddin and others saw the occurrence.
Failure  of  the  prosecution  to  examine  other  eye  witnesses  raises  a 
presumption u/s 114(g) of the Evidence Act –that evidence which could be 
and is not produced would, if produced, be unfavourable to the person who 
withholds it.

11)Also as transpires from the discussion already made the contradictions in 
the evidence of the witnesses namely PW1 informant and PW2 Yasin Ali 
casts  a doubt on the entire prosecution story.
Ld.Counsel  for  defence  submitted  that  PW2  Yasin  Ali  has  lodged  a 
complain  bearing  CR  No.  2860/07  pending  in  another  court  against  the 
accused.The  cross-examination  of  DW2  Alkas  Hussain  also  reveals  that 
there are cases pending between them,which implies that PW2 Yasin Ali is 
an interested witness.

12)Now,PW1 informant  deposed  in  Court  that  police  got  him medically 
examined at M.M.C.hospital.But prosecution failed to adduce any medical 
proof in support.
Again PW1 informant deposed in Court that after the occurrence accused 
Anowar and other accused repeatedly tried to dash him with their car and 
that before the occurrence accused abused him repeatedly but these were not 
stated by him in the ejahar.
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13)Ld.Counsel  for  prosecution  submitted  that  cross-examination  of  DW1 
Mujibur  Rahman  proves  that  there  was  an  altercation  between  the 
complainant  and  accused  on  the  day  of  occurrence.Ld.Counsel  further 
submitted that DW2 i.e.accused Alkas Hussain was behind the bars in an 
arms allegation case which reveals his criminal antecedent.
However  Hon’ble Supreme Court in the case of Bhagirathi vs State of 
Madhya Pradesh reported in AIR 1976 SC 975 held-the prosecution can 
succeed by substantially proving the very story it alleges.It must stand on its 
own legs.It cannot take advantage of the weakness of the defence.

14)Ld.Counsel for defence vide their written argument laid down before the 
court  section  468 Cr.P.C.and  referred  to  a  decision  of  Hon’ble  Supreme 
Court in the case of Zandu Pharmaceuticals vs Saiful Haque & others and 
also  produced  an  order  dtd.4.11.11  of  Hon’ble  Gauhati  High  Court  in 
support.But in our case at hand cognizance taken vide order dtd.27.6.08 and 
offence explained vide order dtd.30.1.09 and in the absence of any review 
power of this court,this court has to make the case reach its logical end.

15)Ld.Counsel for Defence in support of its defence relied on the following 
decisions-
i)Andhra Pradesh vs Punati Ramulu reported in 1993  Cr.L.J.3684
ii)Alimuddin vs State of Assam reported in 1992 Cr.L.J.3287
iii)1986 Cr.L.J.490

16)Considering  the discussion aforesaid made it is held that the evidence on 
record  falls  short  of  bringing  home  the  charges  levelled  against  the 
accused.Accused are therefore entitled to acquittal on benefit of doubt.

ORDER
I  hereby  acquit  the  accused  namely,1)Jahid 

Hussain,2)Alkas  Hussain,3)Anowar  Hussain,4)Mujibur  Rahman  and 
5)Majahar Islam of the charges u/s 147/323/149 IPC with a direction to set 
them forth at their liberties.

Sureties discharged.

Given under my hand and seal of this Court on this     day 
of January 2012.

Special Judicial Magistrate
Assam,Guwahati
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