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JUDGMENT
The case of the complainant in brief is that in October 

2005 she met the accused at Guwahati who introduced himself  to be the 
attorney-holder of a plot of land at Sarusajai and that the pattadar of the plot 
of land covered by dag no.509 of K.M.Patta no.20 duly appointed,nominated 
and  authorized  him to  sell  the  said  land.The  complainant  expressed  her 
desire to purchase the said land measuring 1 bigha.Thereafter accused used 
to  visit  the  residence  of  the  complainant  and  took  initiative  about  the 
purchase of land.The complainant with her husband and accused visited the 
location  site  and  also  clarified  the  officials  records  in  the  Settlement 
office,Ulubari.The accused although did not  show the authorization letter 
told  them  the  names  of  the  pattadars.Complainant  on  visiting  the  site 
expressed desire to purchase the front portion of the land bearing dag no.511 
of K.M.Patta no.20 to which the accused agreed.On 12.11.05 an agreement 
was  entered  into  and  an  amount  of  Rs  3,50,000/-  was  paid  to  the 
accused.However complainant raised objection about the dag no. mentioned 
in the agreement as 509.On day of agreement accused handed over to them a 
copy  of  Irrevocable  General  power  of  Attorney  by  the  pattadars  namely 
Labanya Das,Pranoy  Krishna  Das  and  Sudarshan  Krishna  Das.Thereafter 
accused  till  6.3.06  received  an  amount  of  Rs  7,95,000/-  from  the 
complainant.The accused assured to handover possession within 3 months 
from the date of execution of the agreement but even after 7 months accused 
did not do so although complainant had signed the necessary papers for sale 
permission.The accused thereafter did not respond,switched off his mobile 
and even  changed  his  cell  number.The  complainant  visited  the  house  of 
accused several times but accused assaulted and humiliated them.On 20.3.06 
complainant learnt that the pattadars revoked the power of attorney 17 days 
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after its execution on 18.4.02.The accused thereby intentionally cheated the 
complainant having no power and authority to sell the land.

After recording the initial deposition of the complainant 
and statement of a witness u/s 202 Cr.P.C. cognizance was taken against the 
accused u/s 420/467 IPC and summons issued thereof.

Accused  thereafter  entered  his  appearance  in 
Court.Two(2) witnesses of complainant examined before charge.Vide order 
dtd.7.9.09 charge u/s 420/406/423 IPC framed,read over and explained to 
the accused to which he pleaded not guilty and claimed to be tried.
Thereafter  two(2)  more  witnesses  on  behalf  of  complainant 
examined.Statement of accused recorded u/s 313 Cr.P.C.Defence examined 
one(1)  witness.Heard  argument  advanced  by  the  Ld.Counsels  of  both 
sides.Perused the evidence on record carefully.

Points For Determination-

1)Whether on 12.11.05 complainant and accused entered into an agreement 
for sale of land measuring one(1) bigha at Sarusajai gaon with Rs 3,50,000/- 
as advance money paid by complainant to accused?

2)Whether  for  the  said  purchase  of  land  accused  in  total  received  Rs 
7,95,000/- from the complainant as advance money?

3)Whether on 12.11.05 accused fraudently signed the deed of agreement as a 
party  which  contained  a  false  statement  that  he  had  authority/power  of 
attorney to sell the land?

4)Whether the accused cheated the complainant by dishonestly inducing her 
part with advance money amounting to Rs 7,95,000/-?

5)Whether the accused being entrusted with Rs 7,95,000/- as advance money 
dishonestly misappropriated the same?

Discussion,Decision and Reasons for Decision-

Point no.1 & 2-

6)Now,accused in his examination u/s 313 Cr.P.C. admitted that there was 
an  agreement  i.e.exhibit-1  between  him  and  the  complainant  and  that 
exhibit-1(1)  is  his  signature.That  the  signatures  on  exhibit-1  i.e.  the 
agreement are his and that in total he received an amount of Rs 7,95,000/-.
There is also no dispute on it from the side of defence.

Point no.3 & 4-

7)Now,there is no dispute on the point that accused executed the deed of 
agreement i.e exhibit-1 only as a power of attorney holder and that the deed 
of  the  power  of  attorney  was  revoked  by  the  executors  is  also  not 
disputed.However defence version is that the knowledge of revocation came 
to the accused only after the institution of the present case.
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It  is  also  not  disputed  that  the  terms  and  conditions  of  the  agreement 
i.e.exhibit-1  has  not  yet  been  fulfilled  but  defence  version  is  that  as 
complainant did not put her signatures on the necessary documents for sale 
permission the formalities of sale could not be completed.

8)Now,that execution of the agreement i.e. exhibit-1 being admitted by the 
accused and the conditions therein being not fulfilled is also admitted by the 
accused,let  us  discuss  to  find  out  whether  the  non-fulfillment  of  the 
conditions therein can be attributed to any dishonest/fraudulent intent on the 
part of the accused.

9)PW1 complainant deposed in Court that she met the accused in October 
2005 for the first time at Guwahati in connection with purchase of a plot of 
land.That he introduced himself as the power of attorney holder in respect of 
a plot of land situated at Sarusajai at Guwahati bearing dag no.509 and KM 
patta no.20 and offered to sell the land to her.That on that day he did not 
show any  document  in  respect  of   that  land.That  thereafter  the  accused 
visited her house and met her several times in connection with the aforesaid 
sale and insisted that she should purchase the land because the price of the 
land  would  go  up  as  there  were  possibilities  for  super  market  etc.to  be 
established there.That being induced by such words,she visited the location 
accompanied by her husband and the accused.That then the accused took 
them to the Settlement office at Ulubari to show the land records and from 
the records  she  came to know that  the owner  of  the  land were  Labanya 
Das,Pranay Krishna Das,Sudershan Krishna Das.

10)During cross PW1 complainant stated that she met Arun Gogoi in 2005 
for the first time.That at that time accused told her that he was the power of 
attorney  holder  pertaining  to  the  land  under  dag  no.  509  of  KP  patta 
no.20.That the land is located at Sarusajai,Guwahati.That accused took them 
to  the  said  land  and  also  to  the  office  of  the  Settlement  officer  for 
verification  of  records.That  on  various  dates  accused  requested  them  to 
purchase the plot.

11)PW2 Nikunja  Uzir  husband  of  complainant  deposed  in  Court  that  in 
October 2005 accused approached his wife for purchasing a plot of land in 
respect  of  which  he  had  a  power  of  attorney  as  he  said.That  accused 
repeatedly  tried  to  persuade  them  to  purchase  the  plot  of  land.That  he 
induced them to purchase the land saying that it was situated near stadium 
and that there were proposals for construction of shopping malls etc.That in 
the first week of November 2005,he alongwith his wife and accused went to 
see the plot.That then the accused took them to the Settlement office to see 
the land records and from the records they came to know that the owners of 
the land were Labanya Das,Pranay Krishna Das and one Sudershan Das.

12)Accused in his examination u/s 313 Cr.P.C. stated that he never went to 
the house of complainant with regard to sale of the land.
However evidence of  PW1 complainant  and PW2 Nikunja Uzir  are  very 
corroborative and trustworthy on the aspect that accused himself introduced 
to  the  complainant  as  power  of  attoney  holder,went  to  the  house  of  the 
complainant and persuaded them to purchase the plot of land saying that the 
land value is going to be increased  shortly.Also there is corroboration in 
what  is  stated  by  the  complainant  in  Court  and  what  is  stated  in  the 
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complaint petition.Even no suggestion was put to PW1 and PW2 by defence 
during cross on this aspect in denial of it.
So that there was an inducement from the accused to purchase the land 
can be held.

13)But whether the inducement was dishonest or not let us discuss-

Defence version is  that  as complainant  did not  put  her  signatures on the 
necessary documents for sale permission the sale could not be completed.
And  accused  as  DW1  deposed  in  Court  that  after  the  agreement  of 
sale(exhibit-1) was made he went to the house of complainant to obtain the 
signatures of sale permission affidavit,when she said that she do not want 
the  land under  dag no.511.That  thereafter  2-3  days  he  requested  for  her 
signature  but  she  said  that  she  wants  the  land  under  dag  no.511.That 
thereafter finding no option he gave the Advocate notice.

14)In his examination u/s 313 Cr.P.C accused only stated that complainant 
did not put her signature sale permission could not be obtained.He did not 
state that  as  complainant  wanted the land under dag no.511 and not dag 
no.509 she did not put her signature.

15)PW1 complainant deposed in Court that when she visited the site,a big 
plot of land was shown to her as the scheduled land and she selected the 
front  part  thereof.That  accused  told  her  that  dag  no.  of  that  land  was 
511.That  accused  agreed  to  sell  the  aforesaid  part  of  land.That  in  the 
agreement(i.e.  exhibit-1) the dag no.was mentioned as 509 instead of 511 
and when she bought it to the notice of the accused he told her that he was 
unable to sell the plot of land under dag no.509.That hence she agreed to 
purchase the plot of land under dag no,.509.

16)During  cross  PW1  complainant  stated  that  accused  prepared  a 
‘binanama’ (i.e exhibit -1) in which the aforesaid dag no. and patta number 
were mentioned(i.e.  dag no.  509 and K.P.Patta no.20).That they paid the 
advance money out of their free will.She denied suggestion that on 20.5.06 
accused produced some documents before her  for  signature for  obtaining 
sale permission and that on that day she demanded before the accused to sell 
the  land  covered  by  dag  no.  511  of  KP  Patta  no.20.However  PW1 
complainant during cross stated that this issue arose on the date on which 
exhibit-1 was executed/prepared.

17)PW2 Nikunja Uzir husband of complainant also deposed in Court that on 
12.11.05 accused came to their house with a written agreement where the 
dag  no.  of  the  land  was  written  as  509.That  as  they  expressed  their 
unwillingness to purchase the land under dag no.509,the accused told them 
that he had no authority to sell the plot of land under dag no.509(patta no.20) 
as it was adjacent to the plot of land under dag no.511.That accordingly the 
agreement was executed.

18)So  as  transpires  from  the  evidence  of  PW1  complainant  and  PW2 
husband  of  complainant  that  on  first  seeing  the  dag  no.  as  509  on  the 
agreement  they expressed their unwillingness to purchase it  as they were 
desirous of purchasing the land under dag no.511 but they ultimately they 
agreed to it and put their signatures on exhibit-1 i.e. the agreement.Further it 
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transpires from their evidene that they paid the advance money amounting to 
Rs 7,95,000/- in different instalments and said payment was made on and 
after 12.11.05 i.e the date on which exhibit-1 was executed,and the same is 
also not denied by defence.

19)Now,the dag no.mentioned in exhibit-1 is 509 and if  the complainant 
would  have  been  unwilling  to  purchase  the  land  under  the  said  dag,she 
would not have put her signature on exhibit-1 and made the huge payment of 
Rs 7,95,000/- and as transpires from exhibit-1,the payment was made till 
6.3.06.
Accused as DW-1 during cross stated that exhibit-1(2) to exhibit-1(5) are his 
signatures on various dates on receipt of money.
So  the  plea  taken  by  defence  that  complainant  refused  to  put  her 
signatures  on  the  documents  for  sale  permission  does  not  win  the 
confidence of Court.
 
20)Now,let us proceed further into the evidence-

PW1  complainant  deposed  in  Court  that  as  per  the  conditions  of  the 
agreement(exhibit-1),the accused was suppossed to obtain sale permission 
within  three  months  and  he  also  took  her  signatures  on  some  papers 
necessary for obtaining sale permission.That as accused did not obtain the 
sale permission within the stipulated period of 3 months she alongwith her 
husband visited the house of accused several times but the accused abused 
and threatened them.That she became suspicious and came to D.C.office for 
verifying if the accused applied for sale permission but she came to know 
from the records of the concerned authority that accused did not apply for 
sale permission.That thereafter  she contacted the original pattadars of the 
land Smti Labanya Das & others who told her that they had revoked the 
power  of  attorney  given  to  the  accused  after  17  days  of  execution 
thereof.That exhibit-2 is the power of attorney and exhibit-3 is the deed of 
revocation of exhibit-2.That she also came to know from Labanya Das that 
one of the executors of exhibit-2 namely Pranay Das expired on 7.9.02.That 
she again went to the accused alongwith her  husband and demanded her 
money back.That accused refused to return her money.

21)The evidence of PW1 complainant is fully supported by the evidence of 
PW2 her husband who also deposed in Court that accused was supposed to 
obtain  the  sale  permission  within  3  months  and  accordingly  he  took 
signatures of his wife on all the necessary papers.That as accused did not 
obtain  the  sale  permission  even  after  expiry  of  3  months  despite  their 
repeated persuasion they became suspicious.That he came to D.C.’s office 
alongwith  his  wife  to  verify  if  the  accused  really  applied  for  the  sale 
permission but came to know that he did not apply so.That then met the 
owner of the land who told them that they had executed a power of attorney 
in favour of the accused in respect of that land in 2002 and revoked the same 
after 17 days.That Labanya Das also gave them the original death certificate 
of  Pranay  Krishna  Das(i.e.  one  of  the  executors  of  exhibit-2).That  he 
alongwith his wife then went to the house of the accused and demanded the 
money back.That accused told them that he was aware of the revocation and 
refused to pay their money.
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22)Now,evidence  of  PW1  complainant  and  her  husband  PW2  so  far 
discussed  are  very  corroborative  and  trustworthy.Defence  also  failed  to 
shake their evidence during cross except puitting some suggestions to which 
they denied.

23)PW1 complaianant during cross stated that she forgot the dates on which 
she went to the D.C.(Deputy Commissioner)’s office and the dates on which 
she went to Labanya Das for the first time.PW2 Nikunja Das husband of 
complainant during cross stated that he do not remember the date on which 
he met the owner of the land but it was in May 2006.

24)Now,the plea of defence is that they even sent one advocate notice to the 
complainant to perform her part of the agreement by putting her signature on 
the sale permission papers and the same marked as exhibit-A and that even 
after receipt of the said notice complainant did not reply to it.PW2 husband 
of complainant during cross also stated that accused through his counsel sent 
a  demand  notice  to  his  wife  requesting  her  to  sign  the  sale  permission 
papers.That they did not reply to that notice.

25)Perusal  of  said  notice  i.e  exhibit-A  reveals  that  it  was  sent  to  the 
complainant on 5.6.06.And husband of complainant as PW2 during cross 
stated that he met the owner of the land in May 2006.And it transpires from 
the evidence of PW1 complainant and her husband PW2 that on meeting the 
owner of the land they came to know that the power of attorney in favour of 
the accused was already revoked in 2002 and that thereafter they met the 
accused who told that he was already aware of the revocation and refused to 
pay their money.And evidence of PW1 and PW2 on this aspect appears to be 
very trustworthy and unshaky.

26)So as evident it was in May 2006 that complainant came to know about 
the revocation of the power of attorney and thereafter met the accused who 
told that he was already aware of it.And thereafter the sending of the notice 
i.e exhibit-A by the accused on 5.6.06 appears to be only a well thought out 
defence to be used by the accused,after the coming into knowledge of the 
complainant about the revocation.

27)Now,accused in his statement u/s 313 Cr.P.C. stated that exhibit-2 is the 
power of attorney but he does not know anything about exhibit-3 i.e.the deed 
of revocation.That he also does not know about the death of Pranay Krishna 
Das.Accused further stated that as per agreement he is ready to give the land 
even today.

28)Accused as DW1 deposed in Court that land owner did not inform him 
about the revocation of the power of attorney.That agreement is still valid 
and he is ready to execute the agreement with the complainant.

29)During cross accused as DW1 stated that  he came to know about the 
revocation of the power of attorney after the filing of this case.
However  accused  as  DW1  during  cross  admitted  that  in  the  additional 
affidavit filed in the Civil case (i.e T.S. no.149/06) he wrote that he came to 
know from Labanya Das about the revocation on 26.7 06.That the present 
complaint  case was filed on 1.9.06.That he did not  return any money to 
Himani  Uzir.Accused  as  DW1  during  cross  further  stated  that  in  his 
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evidence in T.S no.149/06 he admitted that Pranay Krishna Das expired after 
executing the power of attorney.That in his evidence in T.S.no.149/06 he 
admitted  that  he have  knowledge that  the power  of  attorney revoked on 
18.4.02.
The admission of a fact in dispute by a party to a suit or proceeding is a very 
important piece of evidence.It has been held that what is admitted by a party 
to be true must be presumed to be true unless the contrary is proved(relying 
on a decision of the  Hon’ble Supreme Court in the case of Nathulal vs 
Durga reported in AIR 1954 SC 355).
And  in  our  case  at  hand  as  transpires  accused  has  failed  to  prove  the 
contrary.

30)Now,deed of revocation of the power of attorney was exhibited through 
PW3  Labanya  Das  as  exhibit-3  without  any  objection  by  defence  and 
exhibit-3 is a registered deed.
In this context I would like to refer to a decision of the Hon’ble Supreme 
Court in the case of Bina Murlidhar Hemdev & oths vs Kanhaiyalal 
Lokram Hemdev & oths reported in 1995(5) SCC 222.In the said case 
Hon’ble  Supreme  Court  in  discussing  the  provisions  of  section  3  of  the 
Transfer  of  Property  Act  stated  thus-Under  section  3  of  the  Transfer  of 
Property Act Act “a person is deemed to have notice” of a fact when he 
actually know that fact or when,but for willful abstention from an inquiry or 
search which he ought to have made,or  gross negligience,he would have 
known it.The Explanation I thereto says : where any transaction relating to 
immovable property is required by law to be and has been affected by a 
registered instrument,any person acquiring such property or any part of it,or 
shares or interest in such property shall be deemed to have notice of such 
instrument as from the date of registration.

31)In our case at hand as revocation deed is registered it is deemed to be 
noticed in view of section 3 of the Transfer of Property Act.

32)Now,accused in his examination u/s 313 Cr.P.C.stated that he does not 
know anything about the revocation of the power of attorney and about the 
death of Pranay Krishna Das.However as transpires as DW1 during cross 
accused stated that in his evidence in T.S no.149/06 he admitted that he have 
knowledge that the power of attorney revoked on 18.4.02. and that Pranay 
Krishna Das expired after executing the power of attorney.
Accepting the admissions of the accused,how he stated in his examination 
u/s  313  Cr.P.C that  he  is  ready  to  give  the  land  even  today  as  per  the 
agreement.And what  has prevented him from returning the money to the 
complainant till date.
Ld.Counsel  for  complainant  pointing  to  the  said  admissions  and  the 
contradictory  statements  he  made  in  his  examination  u/s  313  Cr.P.C. 
submitted that it only brings out the conduct of the accused which is relevant 
u/s 8 of the Evidence Act.
 
33)On the discussion aforesaid made  it is held that on 12.11.05 accused 
fraudulently signed the deed of agreement as a party which contained a 
false  statement  that  he  had  authority/power  of  attorney  to  sell  the 
land.It  is  also  further  held  that  accused  cheated the  complainant  by 
dishonestly inducing her to purchase the plot of land at Sarusajai and 
thereby made her part with advance money of Rs 7,95,000/-.
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Point no.5-

34)In this context I would like to refer to a decision of the Hon’ble Orissa 
High Court in the case of State vs Radhakanta Patnaik reported in 1954 
Cr.L.J.1429 wherin it  was stated – the word ‘entrusted’  in  sec  405 IPC 
conveys and includes that the person handing over the property must have 
confidence  in  the  person  taking  the  property  so  as  to  create  a  fiduciary 
relation between them.That confidence cannot arise when the property was 
acquired  by  the  offender  by  some  trick.Such  a  trick  prevents  any  true 
consent arising.If the property is obtained by trick,or by any other unlawful 
means,then there cannot be any entrustment. ‘Entrustment’ means handing 
over  of the property by lawful means.Once a property is acquired by trick or 
‘in any other means’ by false representation to the owner thereof,there is an 
offence u/s 420 IPC and if the offender appropriates that amount to his own 
use,he cannot be said to have committed an offence of criminal breach of 
trust,because in that case there was practically no trust created by the owner 
of the property.
In the our case at hand accordingly section 406 IPC is not attracted.

35)Ld.Counsel of accused in support of their defence relied in the case of 
Hira Lal Hari Lal Bhagwati vs C.B.I.New Delhi reported in 2003 AIR SCW 
2735.
However facts of the said case are not applicable to our case at hand.

36)Ld.Counsel of accused submitted that the agreement i.e exhibit-1 is still 
valid and in existence,the same being not cancelled by the Civil Court.
However the validity or genuineness of exhibit-1 is not the matter in issue in 
our case.It is the ‘mens rea’ of the accused which is the subject of discussion 
in our case and the same decided accordingly.

37)Ld.Counsel of complainant in support of their case relies on a decision of 
the Hon’ble Supreme Court reported in (1995)5 SCC 740.Perused the same.

38)On  a  consideration  of  the  discussion  aforesaid  made  it  is  held  that 
complainant has succeeded in proving its case against the accused beyond 
all doubt u/s 420/423 IPC.

39)Considering  the  facts  and  circumstances  of  the  case,  accused  in  the 
opinion of Court is not entitled to the benefit of the Probation of Offender’s 
Act.And any lenient view will not act as deterrent to the society considering 
the increasing number of such offences.

40)Heard the accused on the point of sentence.Accused submitted that he is 
physically unwell,that he is bound to repay the money and needs time for it.

41)Considering all aspects sentence is pronounced as under.

ORDER
I hereby convict the accused Arun Gogoi u/s 420/423 IPC and 

sentence him to undergo S.I. for three(3) years and fine of Rs 10,000/- i.d 
S.I. for one(1) month u/s 420 IPC  and S.I.for two(2) years u/s 423 IPC.
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The sentences to concurrently.

Furnish free copy of the judgment to the convict.

Sureties discharged.

Given under my hand and seal of this Court on this 21st   day of 
February 2012.

Special Judicial Magistrate
Assam,Guwahati
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