
             IN THE COURT OF JUDICIAL MAGISTRATE 1ST CLASS:
KAMRUP AT GUWAHATI

G .R.case NO.3641 OF 2008

State
v.

      Dindayal Tiwari

          
          Present:Mrs C.R.Saikia,AJS
          Judicial Magistrate 1st class

          For prosecution: S.Zahir, Ld A.P.P.
          For defence: H. Ali, Advocate

                      
          Evidence recorded on:  16.08.11, 20.01.12, 
          Argument heard on :  18.02.12

    Judgment delivered on: 02.03.12

JUDGMENT

The prosecution story in brief is that on 14.05.08 at about 7:30 p.m. Dindayal Tiwari, the 
accused in this  case fled away from the custody of Panbazar  P.S. On 15.05.08 Upen 
Sarma lodged an FIR in Panbazar P.S. Police registered a case and on completion of 
investigation filed charge sheet against the said  accused  u/s 224 IPC.

On appearance of the accused copies of relevant documents were furnished to him u/s 
207 Cr.P.C.  On 01.06.11 after hearing both sides and after perusal of records and on 
prima facie materials u/s 224 IPC being found against the said accused , particulars of the 
said offence were explained to them to which they  pleaded not guilty and claimed to be 
tried.

Prosecution side examined three PWs. Accused was examined u/s313 Cr.P.C. in which 
he denied the allegation.  Defence side did not adduce any evidence.

I have heard the arguments of both sides and considered their submissions and perused 
also the evidence on record.

         The point for determination in this case is as follows:

1. Whether the accused in this case committed an offence punishable u/s224 IPC?



                 Discussion of evidence, decision and reasons therefore:                 

To constitute an offence u/s 224 IPC intentional resistance or illegal obstruction by a 
person to his lawful apprehension for any offence with which he is charged or escape or 
attempt  to escape by a person from lawful  custody for the offence with which he is 
charged or of which he has been convicted must be established.

 PW 1 Upen Sarma is the informant in this case. He was Sirastadar of Panbazar P.S. at 
the  relevant  time.   PW 2 Hemkanta  Deka is  the  independent  witness.  He is  not  the 
eyewitness of the alleged incident.  PW 3 Mirzar Alam @Ali is the police constable who 
took  the  accused  for  medical  examination.  Let  us  consider  the  evidence  of  these 
witnesses together to find out whether the alleged offence is made out against the accused 
or not.

In his examination in chief PW 1 being the informant stated that at the relevant time of 
the alleged incident the accused in this case was brought to Panbazar P.S. along with two 
other persons for interrogation as suspect in case No 41/08.  PW 1 stated that when the 
accused was brought back to the P.S. after  medical examination,  the accused escaped 
taking advantage of crowd at the time when he was about to put into the lock up. 

The evidence of PW 1 is not supported by the evidence of PW 3 who took the accused to 
Panbazar  hospital  for  medical  examination.  The fact  that  PW 3 took the accused for 
medical examination is established from his evidence in chief wherein he stated that at 
the relevant  time of  the  alleged incident  as  he  was on duty outside the  boundary of 
Panbazar P.S., Upen Sarma asked him to take about five boys to Panbazar medical for 
medical  examination.  PW 3  stated  that  he  handed  over  those  boys  in  the  P.S.  after 
medical  examination.  PW 3 further stated that  the accused Dindayal  Tiwari  was also 
there among the boys taken for medical examination. PW 3 stated that after handing over 
the boys he went for his own duty and he did not know what happened thereafter. In his 
cross examination PW 3 stated candidly, “ no boy escaped from my hand.” There is no 
infirmity in the evidence of PW 3. I find the evidence of PW 3 to be clear and consistent. 
As such the evidence of PW 3 inspires credibility.  

When PW 3 stated that he left after handing over the boys taken for medical examination, 
it can be inferred that he handed over the boys to some responsible police official of the 
said P.S. It can be inferred that PW 3 did not leave just keeping the boys in the P.S.  
without complying with the necessary formalities. As PW 3 took the boys for medical 
examination he might have handed over the necessary documents of said examination to 
some police official of the P.S. From such factual situation it can be inferred that PW 3 
might have been there at least for a few minutes after taking back the boys from medical 
examination. As such if the accused had escaped from the custody of the police PW 3 
would have knowledge about it. Even if PW 3 left the place he might been called and 
asked about the escaping accused. But there is nothing in the evidence of PW 3 to show 
that he was asked by any of his superior officer about the escaping accused. PW 3 stated 
nothing in his evidence about the accused escaping from the custody. Total ignorance on 



the part of PW 3 who brought back the accused from medical examination creates serious 
doubt about the prosecution story of the accused escaping from the custody. 

The evidence of PW 2 is of not much value as he heard from someone that one accused 
was not there in the P.S. In his examination in chief PW 2 stated that he did not know 
which accused escaped.

From what  is  discussed above it  is  seen that  the evidence  adduced on behalf  of  the 
prosecution  is  not  cogent  and  convincing  to  hold  the  accused  guilty  of  the  alleged 
offence. Prosecution has failed to establish the guilt of the accused beyond reasonable 
doubt.  As  such  the  point  for  determination  needs  to  be  answered  in  negative. 
Accordingly, Dindayal Tiwari, the accused in this case is acquitted of the alleged offence 
u/s224 IPC giving him the benefit of doubt. He is set at liberty forthwith. His bail bond is 
extended for six months from this day of pronouncing the judgment.

 The judgment is pronounced in the open court, same is typed by me and given under my 
hand and seal on this 2nd day of March 2012.
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                                                                                            JMFC(K)
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